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ABSTRACT , 

Intended for *the Impartial Due Process Hearing 
Officer, the manual provides information on "hearing procedures -with 
particular emphasis on Wyoming's rules and regulations and the ^ 
mandates of P.L. 94T-142^,( the .Education for All Handicapped Children 
Act). Chapter I revievs^the constitutional and legislative background 
for due process procedures. Chapter II points 1 out ci/cumstances when 
a hearing may be initiated by teither the parent or public education 
agency. A third chapter considers the hearing officer's duties and 
responsibilities. A fourth chapter addresses the sequence of 
correspondence and written communication ^hich transpires at the 
point of request for a hearing bf a parent or public, agency. Sample 
communication formats arei offered. Chapter V focuses on hearing 
fcroqedufes with sections \n the opening statement, the opening of 
^formal testimony, special \consideratiofts, closing statements, and 
final remarks, k final chapter discusses the purpose, constraints, 
preparation, administrative review, and civil, action relating to the 
decision. Among Bppe'ndefi materials a*e the^ following: a glossary; 
information on Wyoming Rules and Regulations, Statutes, and state 
legislation; guidelines fori writing the decision; hearing officer 
qualifications; sample decisions; challenges to impartiality of the o 
hearing officer; and the jurisdiction of due process hearing 
officers. (SB) - » ■ ' \ 
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PREFACE 

Having accepted appointment as an Impartial Due Process Hearing 
Officer, you will be. responsible for many and various .procedures 
involved in ensuring that all parties are provided a fair and impartial 
hearing. . * ^ 

This responsibility requires that you understand completely the 

procedures .necessary not only' to conduct the hearing but also to conduct 

* v \ 

.prehearing, -and posthearina activities. These three phases are all 

equally important to the successful performance of your responsibilities 

« 

as an Impartial Due Process Hearing Officer. The hearing itself will 
represent the central focus of the process, but it represents only " 
one phase of the activities for which you are responsible. Equally 
important are the prehearing, and postheartng activities. Setting the 
tone or attitude that surrounds the hearing procedure is also of. importance 
if those involved are to feel that they had a fair and impartial'hearing 
on matters that are of considerable importance to them. Each hearinq 
for which you serve as hearing officer jfcould b^approached with a 
seriousness and committment equal to the meaning that| the hearing will' 
have for the parties -involved, particularly the' parents of a handicapped 
child and other concerned persons.. Your leadership will £qt the tone 
for a fair, impartial, timely and expeditipu$ proceeding. 

The purpose of this training manual fs'to facilitate your acquisition" 
and understanding of the procedures necess'ary'to be an efficient and 
effective hearing officer. The manual also con-tatns basic reference 
documents that are important' to your role. ( W/Pthou.t a baSic understanding 
of th ^ Wyoming Rules and Regulations Governing* Programs and Services 



for Handicapped/ Children ; the Wyoming- State Board of Education Rules 
and Regulations /Governing Entitlements Under Section 309(e ) of the 
Wyoming Ed ucation Code ; Selected Statutes from the •Wyoming Education 

/ * * ** 

Code of 1969 As Amended Pertaining To The Education Of Handicapped 1 
Children ; the /Education for All Handicapped Children Act of 1975 
(P.L. 94-142)|'and the Rules, and Regulations (34 CFR 300.1-300.754) 
promulgated thereunder, your role as a bearing Officer wil.l not be 
effective. You need .not know these documents so-well you can quote' 
them without reference. '.You do need to know them well enough to use 
them wisely and efficiently. ^ 

> The procedures contained in this manual have been utilized in - 
the past by other Hearin'g Officers and have been found to be effective. 
Each procedure— indicated .as needed—is referenced to a detailed set 
of activities whith you should employ to accomplish the process 
thorough! jji and efficiently. Where procedures call fpr letters, telephone 
xalls, writing of a decision, etc., formats and samples of these "are 
presented fpr your consideration and *use. ^ * 
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SPECIAL tfESSAGE to USERS OF THIS NOTEBOOK 



At the tame this, manual was being developed consideration was being 
given to changing the procedures fpr the initiatiort and conduct of a due 
process hearing in Wyoming. The proposed change' would make the chief adm- 
inistrative of freer of the local school district/agency the one who would 
receive the written notice of request for a. hearing rather than the State ' 
Superintendent of Public Instruction.. Under the proposed' change the local 
education agency would be responsible for ensuring the 'procedural (safeguards 
guaranteed under. P. L/ 94-142., Local education agencitf* would be Vesponsible^ 
1° r J^ 1 rL SXire that the due Process hearing was heTT-accprding to Subpart 
E, §300.500 St seq of 34 CFR and the N Wyoming State Board -of Education Rules 
and Regulations governing Programs- and Services for Handicapped. Children in 
• Wyoming School Districts. (See Appendices B & "C of the Manuaf.) The manual .• 
c aS c ^ r«« in antlc1 P ati on of the. proposed changes and conforms to Subpart 
E, §300.500 et seq. of -34 CFR. It alio conforms to Wyoming Rules on all re- 
aspects except those references to the above referenceid fatter. . 

. DUE PROCESS HEARING. OFFICERS MUST' USE CHAPTER XI, SECTION 5 OF THE 
WYOMING RULES REGARDING THE INITIATION AND CONDUCT OF A DUE PROCESS HEARING 
UNTIL CHANGED. 

, K " . 

. . Users of.Manual will n6te variations. Oh pages 8, 14, 47, 52, and H-2 
All users who. received the. Manual on or before September 16, 1981 should 

.. Substitute the enclosed pages for those currently in the Manual. Changes 
wiU have -been made^for all other recipients of the Manual. 
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* . Chapter 1 ^ 

CONSTITUTIONAL AND LEGISLATIVE BACKGROUND • ^ 

Constitutional Protections + • 

.Through long-standing tradition, the states have provided public 
education for almost all children in the .United- States. But because 
many handicapped children -were left outsi.de traditional school patterns, 
constitutional guarantees of equal treatment and due process were brought 
to bear by advocates of handicapped children. 

* f 

, The Fifth Amendment (on due process) and' the Fourteenth Amendment ' 
(on due process and equal protection) have been cited as guaranteeing 
the rights of handicapped children to a public education. More recently,, 
the Eighth Amendment has been cited as extending protection to handicapped 
persons in Jnsti tutions, because without education, training and • 
habilitatlon, the Constitutional right to be free from harm is violated 
[ Halderttian v. Pennhurst , C.-A. No. 74-1345 <E.D. Pa. December 23, 1977)]. 

FederaT Case Law * 

* 

The basis for the current right-to-education cases may. be traced 

to the landmark decision in Brown «v. Th e Board of Education in 1954. 

In this decision, the U. S. Supreme Court stated: 

Today, education is perhaps the most important. function 
of state and locarl governments. Compulsory school 
attendance laws <and the great expenditures for education 
bflth demonstrate our recognition ot the importance of . • 
education to our democratic society. It is required in 
the performance of, our most basic public responsibilities,' 
•even service in the- armed forces. It is the very foundation 
of good^ citizenship. ^Todav, it is a pripcipal instrument 
in awakening the child to cultural* values, jn preparing him 
.for later professional training, and in helping him to 
adjust normally, to his environment. In these days, it is 
. doubtful -that any child may reasonably be expected to 
succeed in life if he is denied the opportunity of an 
education (345 U.S. 483, 493). 



The Brown Decision related to public school segregation on the 
•basis of race, but the fundamental positions i"n -the decision formed 
the basis of future arguments relating to education for handicapped . 
children. 

'i * 

The most useful concepts pertinent to the. basic formulation of 

a rightrto-educatlon argument emanate from the principles of equal 

protection and due process in the Q. S. Constitution. Equal protection 

rel^tes'to the idea that individuals' in similar £ir£umstances musV 

receive similar treatment. .Due process relates to the utilization 

of fair procedures in reaching, a* decision. 

. These two concepts are stated clearly in the landmark cases 

1 t ■ 

relating to the right to education for handicapped children: 
Pennsylvania Association for Retarded ChiTdren (PARC) v. Commonwealth 
of Pennsylvania , 334 F. Supp.1257 (E^D. Pa,-: 197;) and Mills v . 
'Board of Education, of the District -of Colombia , 348 F. Supp. 866- 
(p.. D.C..19J2). ' ' •* 

The PARC case was 'brought before the court by the par-ents of 14. 
mentally .retarded children and.alj other children similarly situated. * 
The court approved a stipulation providing that no mentally, regarded 
child could be reassigned or initially assigned to either a special % 
education class or. a regular education clas f s or could be excluded from a 
public school without a hearirig'belFore a hearing officer. In addition, 
the court outlined a comprehensive, 23-step due process procedure to be 

utilized .in making any changes relating to a mentally" retarded child's" 

* * * i 

* * 

educational status. ' ft 



' In the PARC decree, the court stated that: 

. <^ . a mentally retarded /person can benefit at any 
point in his life and development from a program of 
education. ^ 

The court, believing in. the benefits of education, went 'on to 
require the state to locate^ evaluate, and reevaluate all school-aged 
children* who had been excluded from pub lip Schools. ^ Public schools 
were Required to provide retarded' children with a free, appropriate \ 
educatibn, preferably in a regular classroom. ' 

Whereas the PARC decision specifically concerned mentally retarded 
children, the Mills, decision extended the due process procedures 'applied 
in PARC to all handicapped children, the Mills case established two 
basic safeguards applying to the public education of handicapped children 
First, exclusion from a public school program could not take place 
unless suitable, alterhatlve educational services were provided, and 
second, there must be a prior due process hearing and periodic review 
,of the child's educational "Status and progress. - % * 

Both the Mills and PARC cases established an, increasingly important^ 
educational concept that has come to be termed M the least .restrictive- 
environment." -The foundation of this concept, as state^in PARC, 
follows; * . 



. among the alternative programs of education and 
training required by $ta,tute to be available, placement 
in a regular public'school/class is preferabl^to v 
placement in a special pul^Jt school class, and placement •* 
in a special public SchooVcTass is preferable to place- 
ment .in any other type of education and training (343 F. 
- 5 Supp., 307).. ^ ' 

Federal Legislation K 

— _ . . *' . \ . ..v 

Reacting to rising parental demands and to improved education*] 
technology demonstrated within the right to education litigation, \ 
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Congress, in a nearly unanimous vote, enacted Public Law (PL) 94-442, 
the Education for All Handicapped Children Act of 1975. Congress 
recognizes that the education of all children is a responsibility of 
state governments. Nevertheless, Cbngress also^asserted the federal 
responsibility of providing financial assistance to the states in order 
to/provide additional funds for the education of handicapped children. • 

* f 

In return for these funds, PL 94--142 requires each state to adopt 
policies and procedures which are cpnsi stent with the Act and which-/ 
guarantee the .ri,ght*to -education for'^all handicapped children. 

PL, 94-142 expands the due process procedures that were set out 
in the prior litigation relating to the right to education and the 
initial codificati.on^cdntained in PL 93-380 (The Education Amendments 
of 1974).- That law required the provision of notice to parents 'and the 
opportunity for an impartial hearing prior to the change of any educational 
program for handicapped VMJdren. PL '94-142 expands these -provisions 

i « i 

to include the right to counsel, the right ta examine witnessed, the 

right to a verbatim record of the hearing, and the right to a Xritten 

decision within, a specified time period. PL -94*142 and the mf ice of 

Education regulations implementing the law represent the most comprehensive 

statement of due process pertaining to handicapped children to date. * 

" An associated piece of legislation, /the'Rehabilitation Ac± of 1973 

(PL 93-112), contains provisions within Section 504 that also impact 

on the education of handicapped children. Essentially^ Section ,504 

is a statement of rights for the handicapped, ft states: * 

' No otherwise quaTif ied-handicapped individual in the 
United States as defined, shall, solely by reason of his 
handicap, be excluded from participation in, be denied 
the benefits of, or be subjected to discrimination under 
^ any program or activity receiving federa.l financial » 

assistance. 
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The provisions of Section 504 apply to alKprograms receiving 

I 

federal assistances, regardless of level: preschool, elementary, 
secondary, postsejcondary , adult or vocational. The regulations 
published' to implement the, Act specifically state that they were developed 

to conform to t^ie provisions included in PARC, Mills , and PL 94-142. 

/ 

Section 504 carries sanctions in that noncompliance can involve the loss 
of all federal dollars, whereas previous noncompliance with PL 94-142 . 
endangered only the dollars al located under that Act. 

The legislation noted above (PL 94-142 and Section 504, PL 93-112) 
is joined by $till another piece of legislation, The Developmental ly 
Disabled Assistance and Bill of Rights (42 U.S.C. [S8S8] 6001-6080). • 
On Apcil 20,' 1981, the United -States Supreme Court, in a limited 
decision witjh potentially widespread implications for institutional' 
rights, has overruled the Third Circuit and concluded there, is no 
mandatory obligation on states who receive funds under the' Developmental 
Disabilities Act to provide habilitatfon or treatment in the le^st 
restricti^env^ronm^nt, [Penhurst v. Halderman/49 USLW 4363 (U. S. 
April 20, 1981)]. Mjny controversial.issues remain as a result of the" 
Penhurst Case. One jssue seems clear, however; namely, the legislation 
failed to put the states on sufficient notice that they would have to 

♦ 

labilitation in the least restrictive setting. In 
an obligation Congress must do so explicitly, 



provide appropriate 



order to create such 
which it failed to d{) in this situation 

The Penhurst 
in the Mental Di&bi 



Case and many others are discussed ^Ibiet briefly 



OCR rulings and v othe 
Law Report . * Readers 




ities Law Reporter . Case law, federal regulations, 



iing o\ leqfrl i< 



iters are found in the Education for the^Handi capped ■ 



are encouraged to use these references for a better 



understanding of legfrl /issues as they relate to the decisions hearing officers 
must make. 

s 1 rr 



M cause P - L 94-142 P. L. 93-112 and the Developmental^ Disabled 
Assistarf^^VI of Rights may be subject to changes in the years ahead, 
due process hearing officers and other parties involved in disputed cases 
involving the handicapped would do well to rely first on State statutes 
and the Rules and Regulations promulgated thereunder. State statutes and 
les an^_Bec 
oald always 

cases invoicing handicapped children receiving services in this state. 



RulesjjnjLBegulations developed by the^Wyoming State Board of Education 
should always be used first, -They are the most appropriate for resolving 
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Chapter 2 

/ . WHEN MAY A HEARING-BE INITIATED 

/ v. . . 

Public Law 94-142--The Education for All Handicapped Children 
Ac/t of 1975— provides a number of assurances that x ha*ndicapped children 
w;hl receive: (a) a free appropriate public education, (b) nondiscriminatory 
assessment, (c) and indivi dualled, and appropriate education, (d) prbvided 
in % least restrictive environment," (e) parent participatory decision 
making- regarding the handicapped child's education and (f) numerous 
-<' guarantees of procedural due process. Section 504 -of the Rehabilitation 
Act of lYf3 also provides assurances for due process' and^procedural 
safeguards\and extends the protection provided by P. L. 94-142 through 
more stfingeV penalties for noncompliance. - 

• The docunielats noted, in the Preface [ Wyoming! State Board of Education 
Rules. and RegulatVns' Governing Programs and Services- for Handicapped 
Children in Wyoming School , Districts (hereinafter referred to as 'Wyoming 

• / 

Rules) and the Code of Federal Regulations (CFR) 34, Rar't 300.1 through . 
300.7541 provides the basis for procedures for- Impartial Due Process 

• Hearings and specify the educational rights of handicapped children and 

* their parents. ' 

Both Wyoming Rules and CFR 34, § 300. specify circumstances ' 

where-io-frither-parent-or-public education agency may initiate a due 

process hearing. These circumstance| are tied'to the guarantees provided 
under P.^^94-142 noted above. In brief,, the law requires th*at within 
45 days after a written request for an Impartial l&e Process Hearing 
Has been received a Hearing Offdcer must be 'appointed, the hearing held, •* 
a decision reached arid written by the Hearing Officer, and the decision 
sei\t to the parties involved. "TT'either j>arty disputes the findings and 
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. decision of the Hearing Officer, an appeal from the decision may be 
^ made to the State Department of Education (-assuming the State was not 
■ one of the parties involved in the original hearing). If the appeal to- 
the State is disputed by either party, an appeal may be madfe to a court 
of appropriate jurisdiction * 

Under what circumstances may an Impartial Clue Process Hearing be 
initiated? The matrix below displays the four areas where disputes 
m&y arise that could lead to a hearinq. 



Parties , 

9 

Issues* 


Parent 


, Public 
Educational 
Agency 4 


J 

Proposes 


Refuses/ 
Disagrees 


f Proposes 


Refuses/ 
Disagrees i 


1 . Identification ' 
of the stuJent 
as handicapped 










2. Evaluation "of 
the student 




\ 






3. Placement of 
the student 






A 




4. Provision of 
a free appro- 
priate public 
education 


4 ^ 









♦Public Law 94-142 provides for the. impartial due process hearing 
related to "notice" and "independent ev'aluatio^" as well. 

Examples of -circumstances where the two parties may di-ffer follows': 

1) A hearing might.be held regarding the identification of a child 

^ • as handicapped, or failure to identify a child as handicapped. 

This statement assumes" a change from present procedures followed in Wyoming 
where requests for a due process hearing go directly to the State Superintendent 
(See page iii for more detail.) 



2) - A hearing might be called by tjr\e parents when the school 

fails to evaluate, or is charged with inadequately evaluating 
a child. 

3) A hearing might be called to determine if an appropriate 
placement in a -program was made available to the student. 

4) A hearing might be initiated if the parents want a public 
school placement for their child; or , ^ 

5) Parents might initiate a hearing on whether or not services 
offered are in the least restrictive environment neecfed to 
-meet their child's needs; or 

6) A hearing might be called by the parents to request that, the 
locaT scjiool pay for continued private placement of their 
.child,. charging that the school is unable or unwilling'to 



e available an appropriate'prog/am. 
• 7) Parents might initiate a hearing claiming failure by the 
school to provide all the NEEDED services IDENTIFIED to 
enable a student^to reasonably benefit from special education.,* 

8) A hearing might be called if a needed^service identified to 
enable a student to benefit from special education is available 
to a" student only at some cost to" the parents. 

9) The school may initiate a hearing to gain consent to evaluate 
a student when the parent has refused permission. 

10) A hearing might be called by the school to place a student in 

special education; if the panent refuses consent. 
The preceding list fs not exhaustive, but offers examples o£. issues 
that might arise through^services or lack of services in the areas of 
identification, evaluation, placement! tfnd the provision, of a free 
appropriate public education. 



and Responsibilities^ 




* Chapter 3 



An impartial 



jg^TI^S.^ RESJONSIBILITfES AND' PROCEDURES 
AN INTRODUCTION 



fceSs hearing is predicated upon an impasse: 



the parents of a hanog^pped child and a public educational aqency have 
been unable to resolve a particular -issue on series of issues regarding 
the educational or related services to be provided for a child. Either 
the parents or the educational agency has initiated an impartial'due 
process hearing. 

9 

< 

'Jurisdiction 

Hearing officers face the problems of knowing those issues over 
which they have jurisdiction. Is it witJhin the ; jurisdiction ^of a due ' 
process hearing officer to/award damages? If in the course of conducting 
a due process hearing he/she comes upon issues that have not been 
specified in a. petitioner's pcayer, can he rule on these issues? Can 
a due process hearing officer use'the. hearing as a platform to enable 
a school district to accomplish some needed reform to benefit handicapped 
children? Remembering that P.L. 94-142 i9 designed not only to guarantee 
a free appropriate public. education, nondiscriminatory evaluation, 
procedural due process, and parental participatory decision making but 
also as a. vehicle for the schoo.ls to'ensirre that hand^qa|jped students 
receive individualized educational programs and related services ^hat 



4 



I are the limits of the hearing officer? Z , 

, i Current law on the subject /is found i&'the landmark precedent setting 

w cases such as PARC, 1 Mills, 2 and Lefianjfs v. Spears.^ Other litigation, 

* * * 

while limited by the facts Involved in a particular case, also shed some 
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light on the question of jurisdiction. Ioughran v. Flanders '(See at * 
3 EHLR 551:161 ert seq.) held that alleged cause for monetary damages 
would beZxoMrary to both the history and the purpose of the Education 
.for All Handicapped Children Act of 1975 and its statutory predecessors. 
One of the functions of the Act, among other things, is to provide 
parents/guardians of a handicapped chtld the opportunity to- participate 
in the educational decision maki ng. .process > A guarantee of this right 
of participatory-decision making regarding a handicapped child is the 
impartial due process hearing whereby a parent/guardian may challenge: 
(1) the identification, (2) the evaluation, and/or (3) the placement of 
a handicapped child (20 U.S.C. § 1^15). Specifically, after a complaint 
regarding a child's identification, evaluation or placement is made, 
the state (directly or through a local educat.ipn agency) must v provide 
the parent/guardian with arn impartial due process hearing on these 
issues (20 U.S.C. § 14<15(e)(2). This is a limited grant of jurisdiction, 
however, since it authorizes review only of claims alleging (T) errors 
'in the identification, (2) errors in Revaluation, (3) errors. in the 
placement, (4) denial of the Act's numerous procedural safeguards 
(20 U.S.C. § 1415 (e)(2); see. also Stuart v. Nappi, F. Supp.' 1235 
D. Conn. 1978). " 

The legislative history of P. L.' 94-142 and its statutory precedessors 
share a commbn trait; namely, " . . . each *is devoid of even the slightest 
suggestion that Congress intended for it to serve as a vehicle through 
^4ch-^fee^f^4a^ (Loughran v. ' 

Flinders, see at EHLR 551:163). 

Absent specific authority in a State ! s Annual Program Plan for 
implementation of Part B of the Act or rules and regulations promulgated 
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or p&rty quotes someone else (hearsay), the Hearing Officer should 
not obje6t (unless- the hearsay testimony becomes .lengthy); however, . 
the hearsay "would not be utilized solely in reaching a decision. If 
the parties, are' represented by counsel, objections will probably be' 
raised about hearsay, and the Hearing Officer should then rule on the ' 
objection^ Impartial -due process hearings are not seen *s full-fledged 
legal hearings and .the Impartial Hearing Officer should not try to 
decide legal que.sti.ons, but should keep the hearing centered on *the 
educational issue to be resolved by the hearinc 

The Timefr ame . " * ' 

; r~ . • 

Jhe 'timeline for accoigpl istiment of p/ocedures associated with • 
the hearing process is schematically represented on the following chart. 
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Days 



, (Approximate) 
' Timeline for An 
NV ^Jmpartial Due Process Hearing 



Request for. hearing 
received by LEA ^ 
Superintendent 

I 



Conflict /not 
resolvable 
at LEA -? 



Request forwarded to 
School /Age/icy/SEA 
Principle Administrator 
(Superintendent) 



Evaluation 

Placement - FAPE/LRE 
ifclanplacement 
Accura'cy of Data 



10 



15 



20 £~ 



^ [Mediation option 



30 



35 



40 



45' 



Hearing Officer named 
notification of time a 
place of hearing sent 
all parties 



Prehearing Conference 
oq|diictttl by DPHO 



Hearing conducted 
by impartial 
Hearing e Off icer 



Decision mailed to 
all parties 




Timelines are approximate 
and may change under appropriate 
-circumstances'. Under Wyoming 
procedures currently in place* 
request for a due process hearing 
is -sent directly to State Supt. 
of Schools. {See f° r mor ^ 
detail .) 



LRE = 



Local. Education Agency 
State Education Agency 
Free Appropriate Public 
Education * m • 
Least Restrictive 
Environment 



c 



Chapter 4 • 
PREPARING FOR THE HEARING 



Introduction 



\ 



l 



The role of theHearing Officer, is. approached in terms of an 
. itemized, sequential list of "responsibilities. This section provides 
an annotated checklist for use throughout the hearing process. 

The basic content of a hearing emanates-from the principals of 
equaT treatment and duq process. The hearing must be conducted with 
fairness, and the individual presiding at such a hearing must be able 
x to disregard personal philosophy and all prejudicial influences and conduct 
an unbiased examination of the information (evidence) presented during 
k the hearing . ; 

- When the parents .or, the public agency request a hearing to resolve 
these problems, a HfiSring Officer is appointed by the Wyoming Department 

of Education or the' local education agency.* 
* . * 

The sequence of correspondence and written communication which 

•transpires at the point of request for a hearing by a parent or public 

agency follow, these are samples for your consideration. The resultant 

end communications is the letter of appointment you will receive from 

the responsible, administrative officer. • 

'\ . ; 



*See current rules and regulations regarding the appointment of the 
Hearing Officer and the conduct of the hearing at the local level. 



Sample Format A: 
PETITIONER'S WRITTEN REQUEST FOR IMPARTIAL DUE PROCESS HEARING 



Name 

v Address 

Telephone Number 
^ , Date 

Superintendent of Schools 
School District 

Address . t - 
Dear : : 

The purpose of this letter is to request an impartial due process 
hearing for (name of child) , born on (birth date) , and enrolled at 
(name of school) . We are requesting this hearing in order to resolve 
the issue of the (identification/evaluation/placement) of our child.. 

In order for us to prepare for this hearing, would you please provide 
us with the following information: 
» 

*) the procedures to follow in order to examine and copy our chvld's 
educational records, 

b) a list of the agencies where we can obtain free or low cbst legal 
assistance, and 

c) a list of the individuals or agencies that will conduct an 
independent educational evaluation. 

(Include the following section if yolkhave not haVe received written 
notice regarding the matter under dispute from the,school district.). 
♦ ^ 

In addition, we are requesting a written explanation of the school 
district's position on this matter and a list of rights we have under 
the provisions of the Education for All Handicapped Children Act of 1975 
(Public Law 94-142). . ^ \ 

Sincerely, 



( 

cc: School Principal 
Attorney 

(At your discretion, send a copy of this letter to individuals who have 
a substantial interest in this dispute. For example, the local principal* 
•cmd.anyone you have engaged to represent you, such as an attorney or a 
parent advocacy group.) 



Sample Format B 
ACKNOWLEDGEMENT OF^ECEIPT OF REQUEST FOR A HEARING 



Dear - (Parent) 

The 

an impartial due 
needs on (date) 



"7 



The School District received your request for 

an impartial due process hearing regarding your child's special education 



The purpose of this letter is to inform you of the procedures which 
will be followed, as well as. to inform you df your rights relative to 
the impartial due process hearing. 

i 

- An impartial due process hearing officer will be selected from among 
those whose names appear on a roster of qualified hearing Officers. Thbse 
eligibTeno serve as hearing officers have been specially trained 
by Jhe Intermountain Plains Regional Resource Center located in Logan, 
Utah. You will be heading from the due process hearing officer selected 
in a few days regarding the date, time and location of the hearing which 
will be 0 reasonably convenient for you* 

In accordance with the requirements^ that* a final decision be reached 
not later than forth-five (45) days after the receipt by .the district 
of a request for ji hearing, Jthe matter in question will be resolved 
by (date) ' ' \ 

Since we share yciur interest in assuring that your child is receiving 
an appropriate education, you have the option of mediation as a means 
of resolving this issde prior to the hearing. This^proress must take 
place within the forty-five (45) days and wiH not delay or interfere 
with your right to a hearing and a decision by the above mentioned date. ^ 

/ 

If you have any questions regarding this matter, please contact > 

(name of contact) of the school district at / 

(telephone number) 



Sincerely yours, 



cc: State Director of Special Education 



Sample Format C 
: APPOINTMENT. OF HEARING OFFICER 

(To Parents and Principle Parties in 'District/Agency) ' . 

4 

Dear (Parents/Prin ciple' Parties j n District) : 

r.J5 1S 15 J° u inf< ? rm T u that (name of Hearing Officer) , of 
Hei nn r n&v° ""^P ° ff ^ has been appointed as the Im partial 
■ ? flC6 [ ™ the Cchlfa 7 ? name) hearing You will be 

^! a nn e by the - Heari "9 Uttncer shortly to make arrangements for the 
ricari ng \ 

mntJf ff" ^ Vstions, please contact (rkme of sc hool 
contact iden tified in initial letter to parents TT^ - — ^ L 

Sincerely yours, 



cc: file ; 

Hearing Officer 



0 



Note: If the Hearing Officer is. selected at jthe time of the initial 
• letter to parents, his/her name should be included to avoid 
the need for a second letter for* the purpose of informing those 
involved of who the Hearing. Off icer is to be • 



PREHEARING ACTIVITIES OF THE HEARING OFFICER 
PREHEARING CONTACTS ' 

The prehearing contacts wfbh the parents of the child and the * 

district or agency required prior to the hearing are presented in this- 

section. The section is written in two major parts;, contacts with 

parents and contacts with the district and/or agency. Each of these 
sections are immediately .followed by sample forms or example 
communications to be used fn making these contacts. 

Telephone Contact with Parents 

Initial contact with the parents should be made afcd obtain informati 
relevant .to the hearing. Areas , which should be covered during this 
contact will determine: 1) an available hearing date; rJ 
2)*tha:t the parents are informed of the process to request a time 
extension, if necessary; 3) the need foV an interpreter or any special 
accommodations; 4) if the cjiild will be present/not present, if the 
hearing will be open/closed; 5) if they *have been informed of their 
rights; 6) if there are any constraints on location (inform district/ 
agency if any exist); 7) that the parents are aware that you will be 
requiring, at the time of the hearing, a copy of the writteivevidence 
that they are developing; 8) that the parents are informed about the 
disclosure requirement 'and that the district/agency will be contacting 

C 9 

them- regarding the arrangements; and 9) that they are informed about 
the procedures to compel ; witnesses, if necessary. 
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Sample Format D: 
. HEARING OFFICER'S TELEPHONE CONTACT 
(Prehearing Information to Parents) 



Child's Name: 
Parent's Name: A 
Telephone Number: 

School District?* 
Sphool Representative 
Telephone NumbeV: f 

Date:. 

Spoke with: 



The purpose of this conUct is to elicit information required for 
the hearing. You MUST NOT discuss any information pretaining to the 
case. I 



1. This is 



(name) 



- I^have been appointed as Hearing Officer 

in the matter concerning (name of child) 

2. I am calling in order to Qbtain the ^information I need to make the 
arrangements for the hearing. Do you have a few minutes now to 
answer my questions? (If not, establish -another time to call.) 

» 

'3. Procedural questions:' " - 

. a)^ Determine available hearing date (cross-check with the district/ 
agency) . 

b) Inform the parents of the process toVequest a time extension, 
, if necessary. V 

c) Ascertain need* for. an interpreter f or any special accQmmodations. 
\ d) Ascertain if the chiTd will be present/not present and if the 

hearing*Vill be open/closed. 



Remind the parents that any evidence they plan to introduce" must be disclosed 
at least five school days prior to the hearing. 



e) Ascertain if they have been informed of 7 their rights. 

f) w Determine any constraints on location. 

g) jQform" the parents about "the disclosure requirement and that the 
district/agency will be contacting them regarding arrangements. 

n) Inform the?parents about the procedure to c6ntj>el witnesses,- 
if necessary,, and where' to geft free of inexpensive counsel 
if desired. 
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i) Inform the parents if the district/agency will be represented v 
by counsel . 

j) Does the (location) create any problems for you as a 

location for the .hearing? 
k) Is English the primary language in your home? 
1) Did you request information on where to obtain an independent 

educational evaluation? . • 

I will send" you a letter today which will summarize our discussion 
with ajcopy to*the public agency. Thank you for your cooperation. 



After completion of the telephone call to the parents, the Hearing 
Officer will need to' prepare a letter to the parents summarizing the 
telephone conversation. Contents of this written communication should 
contain statements which: 1 1) verify that all due process requirements 
have been met; 2) indicate that procedures for submission of written 
evidence and listing of witnesses was explained; 3) verify the need 
(,or *ack of need) for .an interpreter or translator; 4) verify whether 
the hearing is to be opdn or closed; 5) verify that the child will/will not 
be present; and 6) establish agreement' as to the date, time and location 
of the hearing, and state your telephone number as the Hearing Officer. 



Sample Format E: 
FOLLOWUP LEJTER, PREHEARING* INFORMATION 
1 ' (parent). 



Dear 



This latter will serve to summarize our telephone conversation 
(date) ; , regarding the arrangements for the hearing on the 

nej . As I stated at the beqinninq ot 



of 

mafter'of j (students name! As I stated at the beginning of our 
conversation, the purpose of oar discussion was to obtain information 
necessary to plan for the hearing. 

We discussed the introduction of written evidence, and the 
presentation of witnesses. * . ' . 

Let me remind you again that any written information you plan to 
introduce must be forwarded to me after full disclosure to the 

(public agdncy's name-) within the mandatory five-day time limit. 
Also, please •cjomplete the attached farm listing the witnesses you intend 
to present. (Sample Form F) 



In addi t i 
of the home, there 
Also, as we agreed 
(child's name 



on, we agreed that since English is the primary language 
will be no n^ed for an interpreter or translator/ 
the hearing will be (open/closed) and that 
} will/will not be present. 



Finally, |tfe agreed to hold the heaving at (location) on 
(date) (tiime) The school district has agreed to this'time and« 



location. The district will send a formal notice to you regarding the 
time and location of the hearing. * 

Thank you} for. your cooperation. If you need to contact me in 
reference to t:he proceedings, you may do sq at, (telephone number) 
from (hours) to (hours) "V on any weekday. Once again, I will 
not be able tb discuss the facts of this case with you, only the procedural 
matters relating to the arrangements of the hearing. 



t 



Sincerely, 
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Sample Format F: 
INFORMATION ON WITNESSES 



Information on Witnesses 



Re: * 



[Name of Child) 



Please complete the following information.^ 

4 



" Witnesses: 

a) 
b) 

h ' 

d) : 

e) . 



NAME 



POSITION 



ADDRESS 



A 




Telephone Contacts with Public Agency 

~ At^he^atne-j>eiftfc-HM:-iffl^ 

the Hearing Officer should contact the involved public agency to discuss 
the procedural information -obtained from the parents and to "give and 
secure further information from the age/icy in clarification of the 
-preliminary arrangements for c the hearing. The Hearing Officer should 
discuss^: 1) requesting all pertinent information, i.e., parents.' names, 
address, telephone number; 2) determine available hearing date.s^eross- 

/ check with parents); 3) inform the district/agency about the procedure 
to request, a time extension, jf necessary, and ascertain that the" 
district/agency wij V be making arrangements for the facility; 4) ascertain 
thatlthe distrtct/ageijcy will.be providing notice to the parents on the 
date,! time and location of the hearing; 5) , inform the district/agency ' 
that Jrou'will be reqqiring at t.he time of the hearing, a copy of -the 

^writteW evidence that they are developing (disclosure); 6) inform the 
district/agency about* the* disclosure retirement; and 7) inform the 

* * * x / r 

district/agency about the procedurTT?o *cQmpel witnesses, if necessary. - 



7> 
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Sample Format G: 
HEARING OFFICER'S TELEPHONE CONTACT 
(to the Public Agency) 



Child's Name: 
Parent's Name: 
Telephone Number: 

School District: 
School Representative: 
Telephone Number: 

Date: 

Spoke with: N 



The purpose; of this contact is to elicit information required for the 
hearing. You MUST NOT discuss any information pertaining to the case. 

•*\ 

1. Jhis is (name)' I have been appointed as HeaVing Officer in 
the matter concerning (name of child) 

2. I am calling to ask a few questions in order to obtain information 

I need to make the arrangements for the hearing. Do you have a few 
minutes now to answer my questibns? (If not, establish another time 
to call.) -1 * 

\ 

3. Procedural questions: „ 

a) Request ajl pertinent information, i.e., parents 1 namea, address, 

telephone number. * 
tf) Determine available hearing dates. ^ 
^f) Inform the district/agency about the procedure to request a 
time extension, if necessary. * 

d) Ascertain that the district/agency will be making arrangements 
for the facility. 

e) Ascertain tha£ the district/agency will be making arrangements 
for a verbatim record of the -hearing.* ; 

f) Ascertain that the district/agency will be providing notice to 
the parents on the date, time and Tocation pf the hearing. i 

g) Inform the district/agency that you will be requiring at the 
time of the hearing, a copy of the written evidence that they are 
developing* , 

h) Inform the district/agency about the disclosure - requirement. * * 

i) Inform the district/agency abo'ut/the^ procedure to compel witnesses/ 
' if necessary. 

j) Inform the district as to whether the hearing will be open/closed 
and whether or not the child is to be present. 

*N0TE: Experience has- shown that a written verbatim transcript is preferable 
to an electronic recording. A written verbatim transcript is also 
mo>e cost efficient in the event of an appeal. 
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Remind the agency that any evidence to be introduced must be disclosed at 
least five school days prior tg%the hearing. 



1 



4. #1 will send you a letter today which will summarize our discussion; 

also a copy will be sent to the parents. Thank you for your cooperation. 



Upon completion of the telephone conversation with the public agency, 
the telephone call should be documented by the preparation of a letter to 
the agency which summarizes the contents of the telephone conversation. 
Contents should include: 1) procedures for submission of written ev.idence 
and list of witnesses; 2) verification of need (fir tack of* need )o for * 
an interpreter or translator; 3) verification of whether the hearing is 
to be open or closed; 4) sharing of information as to the date, time and 
location of the hearing; 5) verification of procedures far obtaining 
a verbatim record of the hearing; and 6) your telephone number as the 
Hearing Officer. 



ERLC 
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Sample Format H: 
FOLLOWUP LETTER, PREHEARING INFORMATION 

# r 

j (schooTdistrict) 



This letter will serve to summarize our telephone conversation of 
(date) * regarding the arrangements for the hearing on the 'matter of 
(student's name) *As I stated -{faring our conversation^ the 



purpose of our discussion was to obtain information necessary .for the ft 
hearing. ... ' 

s 

We discussed the introduction of written evidence and the presentation 
of witnesses and agreed that written evidence and the attached list of > 
witnesses must be forwarded to me after full disclosure to the parents 
within the mandatory five-day time limit. 

In addition, we agreed that, since English is the primary language 
of the home,' thetfe will be -no need for an interpreter or translator. 
Also, the parents request that the hearing be (open/closed) 

Finally, we agreed to hold^the hearing at (location) on 
fdate) (time) The parents have also agreed to this time and place. 

Thank you for your cooperation. If you need to contact me in • 
reference, to the proceedings $ you may do so at (telephone number) t 
from (hours) to (hours) "on any weekday. Onga again, I w411 
nqt be able to discuss the facts of this case with you, only the protedural 
matters relating to the arrangements for the hearing*. 

t 

Sincerely^ v . 



% _ m N0SIFICATrON-0F HEARING ^ ~ 

j f In order to ensure notification, the Public Agency or District should 
also send written notice of the mutually agreed upon hearing date, location 
/nd time to the parents. The Director of Special Education (and the Hearing 
/Officer) should also be a copy recipient of this letter. Information is 
also sent at this time which indicates the "Impartial' Due^rocess Rights" 
of the participants and a listing of "Free or Low Cast Legal Services" 
av-ailable to the participants. * * r 



;eric 
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Sample, Format "I : 
DATE, TIME AND LOCATION OF HEARING 



{tear . (parent) 



In complying with your request for an impartial due process hearing 
regarding yourjchild's educational needs, Ihe hearing will be held on 

(date) at (time) , in (location) Attached you . 
will fw^ a coiy of your hearing rights, as well as sources of free 
legal service available to you, * 

If you ha/e any questions on this matteftyou may contact (name) 
of the School BistH^t at (te1ephorfe~ number) 



i ■ 



Sincerely, 



Representative of Local District/Agency 



cc: State Director of Special 
Education' 
Rearing* Officer* 



r 
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^Attachment to Sample Format I: 
IMPARTIAL DUE PROCESS HEARING RIGHTS 



Any party to*a hearing has the right to: 

i 

-.-Be accompanied and advised by counsel and by individuals with 
special knowledge or training with respect to the problems of 
handicapped children; * 

-—Present evidence and confront, cpess-examine, and compel the 
attendance of witnesses; ▼ 

—Prohibit the introduction of any evidence at the hearing that 
has not been disclosed to that parity at least /ive (5) days 
before the hearing; 

» 

—Obtain a written or electronic verbatim record of the hearing; 

—Obtain written findings of facts and decisions; 

--Appeal the findings of theNjearing to the State Board of Education. 

Parents involved in hearings have the additional right to: 

—Have the child who Ms the subject of the hearing present; 

--Open the hearing to the public; • » 

—Be informed by the district of free or low-cost legal and other 
relevant services; 

. —Have hearings involving oral arguments held at a reasonably 
* convenient time and ^pl ace; 

—Receiver copy of the Hearing Officer's decision not later than 
forty-five (45) days after the receipt by the school district 'of 
the request for a hearing, * " 
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Cpmpelling Witnesses 
• % * If it is determined by either party to the hearing that it will be 
neces'sary to compel a witness or witnesses, the hearing officer' or the 
school/agency has the right to do this under Wyoming l s Administrative 
Procedures Act. This, act says, in part: 

In all contested cases, depositions and discovery 
relating thereto, the Agency or the Administrative \ L 
Hearing Officer has the authority to administer 
• ^ oaths and affirmations, subpoena witnesses and re-, 
quire the production of any books, papers or other 
documents relevant or material to the inquiry 

(W.S. 9-4-107).. . • 

If the hearing officer follows Chapter XI, § 5(h)(9) of the Wyomjnq 
Rules and "lakes a preliminary reference of issues to a master for findings 
to be used as evidence when the hearing is held, the need to compel witnesses 

is unlikely. • „ , j,-*'- 

Should it be necessary to compel a witness or witnesses, the hearing i 
x officer who has any questions regarding the procedure should contact the 

Office for Exceptional Children in the State Department of Education. ' This . 
office has the services of the State Attorney General q> other legal- counsel 
to assist. If the hearing officer is a resident attorney in Wyoming, he/she 
^ will be familiar with the law and the, process of serving a subpoena. And, 

W.S. 9-4-107 provides the "Agency or Administrative Hearing Officer" with tte - 
authority to subpoena witnesses. The hearing officer could, therefore, a$k 
the shcool's/agency 's attorney for assistance. 

If the hearing, officer-elects to involve the Offica for Exceptional Children 
4 * \ \ . ' 

in the'State Department, of Education a telephone call to this. office explaining 

* the situation is the first step, The telephone call should be* followed with a 

> Jetter, similar to .the one'below. ^ 



• " An 
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Sample Format J: 
SAMPLE LETTER *T0 NOTIFY STATE DIRECTOR OF SPECIAL EDUCATION 
REGARDING WITNESSES TO BE COMPELLED 



Dear 

* « ^ 

As I told you during our telephone conversation of (time) 
the Impartial Due Process Hearing for (child's name) is to be 
he1d (date)- , (tfme) , (location) . , 

It is necessary that, the following witness(es) be compelled to 
insure their attendance: The right to compel witnesses is found in the 
Wyoming State Board of Education Rules and Regulations Governing Programs 
and Services for Handicapped Children in Wyoming School District , 
Chapter XI, § 5(g)(8), and in 34 CFR § 300.508(a)(2). Will you please 
insure that a subpoena is secured and served to: 



(Name of Witness(es)) . (Address) 



Thank you for your cooperation in this matter. As you know, the 
date of the forthcoming hearing in' behalf. of (child's name) 
requires that you g.ive this matter your earliest attention,. Please let 
me know if you have any difficulty in securing, -or serving the subpoena(s). 
If you could provide me with copies .of the subpoena(s), it would be 
appreciated. 

Sincerely .yours, 



Hearing Officer 



*If a public educatioKagency initiates a request to compel a v witness(es) , 
the local school [board attorney should be asked to handle. this matter. 
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Cbllectio n of Pertinent and' Related Hearing Information - 

The Hearing Officer will be provided written matpriajs concerning 
the hearing (e.g., student' records , evaluation data^, etc.) prior to the 
hearing. The Hearing Officer may determine frpm. inspection of these 
materials that he/she may waift to investigate in more detail other 
related Materials, pertinent to the hearing, to obtain a fuller under- 
standing of all materials as these might relate to and impact on the 

f v 

information base for the comprehensive conduction of the hearing. 

Depending on the nature of the hearing, the Hearing Officer may 
wish to consider any one .or more of the items listed below for additional 
information pertinent to the hearing. 

Inspection of information submitted by both parties may Include 
the following: 

♦Parent release of information signed by parent. 

* * * 

' ♦Consent foVmS'for preplacement evaluation si^ried by parent. 

♦Memorandum regarding change in identification or evaluation. 

-♦Reports from educational evaluations including -standardized. tests. 

* ♦Reports from cumulative records and teacher evaluations of progress. 
♦Reports from medical, therapeutic, social service agencies or other 
relevant evaluations. ; * 

* 9 

• ♦Current Individualized Education Program (IEP) on the child or the ' 

* proposed iep. 

♦Summary of any j>rior informal mediation conferences. * • - 



K 
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If the Hearing Officer elects to investigate any or all of-tye 
above areas, he/she may want ^utilize the "for your consideration."' 
information which is presented. in the next seven (7) areas-. "For each 
of the seven areas, information is given to direct you in your 
Investigation. 
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* Pr-ior Notice Requirement . ' ' % 

. The Hearing Officer should substantiate>fhat the requirements of 
prior written notice have been met in accordance with 34 CFR § 300.504 
and Chapter XI, 35(a) of the Wyoming Rules (Appendix C) which provide: 

* ♦ 

Written gotice . . . must be given to the. parents of av 
handicapped child a reasonable time ..before the public 
agency proposes to initiate or change the identification, 
evaluation, or educational placement of the child or the 
provision of a free appropriate public education to the 
child* or refuses, to initiate or change the identification, 
evaluation, or^ educational placement of the child or the 1 
provision of a' free appropriate public education to the 
child (34 CFR § 300.504). 

The contents of the notice, the rights of both parties, the rights v. 

of parents, the requirements for nondiscriminatory assessment^ procedures 

for appropriate placement, confidentiality of information, appointment 

of surrogate'parents (when required) special information (notice of free ' 

v or low-cost legal services), independent educational evaluation at public 

expense, and other information may be found in 34 CFR § 300*504 et seq., 

(Appendix B) and/or Wyoming Rules, Chapter XI, § 5 et seq. (Appendix C). 

In brief 34 CFR, Part 300.504 and Wyoming -Rules , Chapter XI, Section 5v 

provide: * • , * 

Opportunity to examine records. 

Right to an independent educational evaluation. 

Prior notice. * / 

Parental conser 
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.Right to an impartial due process hearing. 
Appointment of an impartial Hearing' Officer, 
Hearing rights. 



Rights of Both Parties 

The right to be accompanied and advise^ by counsel or by individuals 
with special kngwledge and/or training. • 

• ^ 

.The right to prohibit the introduction of evidence that has not been 
disclosed at .least five (5) days prior to the hearing. 

The right to obtain 1 a written or electronic verbatim record of the 
hearing. 

The rfght to obtain written findings. of fact and decisions. 

Rights of Parents Only 

Tbe right to have t^e child who is the subject of the hearing present. 
The right to open the hearing to the public. 
The right to an administrative appeal. 
The right to civil action.' 

The right to timelines and convenience of hearing and review. 
The right to determine the child's status during proceedings. 
The right to surrogate parent provisions. 

* The right that the explanation si so includes a description of: 

The action proposed or refused by the agency. 

An .explanation of wfiy the agency proposed or refused to take 
action, : 

*■ 

A description of* any options the agency considered and the ' 
reasons why these options were rejected. 

A description of each evaluation procedure, test, record or 
report the agency used as a basis for its decision. 

* * 

/ A description of any other factors relative to the agency's 
proposed action. 



, ok 



The right that the notice has been v*itten. in a language understandable 
f to the general public and provided -in the parent's native language 
, or other mode of communication used by the. parent, unless clearly not 

feasible. * 

The right that if, the parent's native language or mode of communication 
is not a written language, the public agency has provided for the 
m notice to be translated orally or by other means and has assured 
that the parent understands the content of the- notice and there is 
written evidence to support this. ' * * « 



Appropriate* Evaluation • 

<j * 
The .Hearing Officer should substantiate' that the public agency has 

ensured that tests and other evaluation procedures: 

c * 

Were provided and administered in the chri 1 d* s native language.' 

Have been validated for the purpqse for which they are used. * 4 

Were administered by trained personnel.* 

Measiffie specific areas of educational need and are not merely 
those designed to provide a single general, intelligence quotient. - 

Were selected* and administered to represent accurately.apti tude 
or achievement rather than the child 1 s^impai red sensory, • manual or 
speaking skills (except where the test is specifically designed jto 
measure those impairments). , * * 

Additionally, the public agency has ensured that: 

.-No single procedure or instrument was used' is the sole requirement 
in determtning an educat<Wial program. 

The evaluation was made by a mul ti disci pi irtaVy team or group, . 
including at lea$t one teacher or special is^ with knowledge in the 
suspected area of disability. ^ . 

The child was assessed in all areas related, to the suspected 
disability including, when appropriate: 

Health ■ • 

Vision « * - 

Hearing * , •* 

1 .t 

„ Social and^emotijDnal status 
General Intelligence* * . • " 
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Academic performance 

Communicative status ' ' ' 

* Mot6r abi 1 ity * * ' ■ 

AppropHate Placement Procedures 

The Hearing Officer should substantiate that in making a placement 
decision the#public agency tias: . t 

. Based any decisions on information drawn from* a variety of sources 
including aptitude and achievement tests; teacher recommendations, 
physical condition, social and cultural background, and adaptive 
behavior. • 5 ^ 

Eosured that the source of any infbrmation' is documented and 
considered. ^ • » 

insured that the'placement division is made by a group of persons, 
including persons knowledgeable about the child, the meaning of the 
. evaluationulata, and the placement options. 

* . ■• 

. o Ensured that the placement decisiori js made in compliance with the 
- — illations on least restrictive environment ( Wyoming -Rules ,** 

Wfapte^I, § 3, and 34* CFR 300.550). In brief, these requirements 



-are: 



To thp Maximum extent -appropriate, handicapped children, \ ' 
including 'children in public or private institutions or 
other care'facilities, ase educated with children who are 
n.ot handicapped. , ' 

Special classes* separate schooling, or other removal of ^ 
handicapped children from-the regular educational 
environment occurs t only when the nature or severity of the 
* handicap is such that education in regular classes with the 
use of supplementary*aids and Services Cannot be /achieved 
satisfactorily. , * * ■ 

A continuum of alternative placemqhts exists and includes, 
regular classes', special classes, special .schools, home 
. instruction* instruction in hospitals ,and institutions', and " 
supplementary services such, as resource & rooms*of itinerant 

instruction. ' - 

> * 

Each educational placement is determined at least arinually, 
is based on the IEP, and is as. close ttf.the child's home-as 
possible.^ / t t , • . 

- The continuum of services is available to the extent necessary 9 
to implement the IEP. „ " " ? 
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The child is educated in the school which he would attend if 
not handicapped unless the IEP requires othl^ arrangements. 

In selecting the least restrictive environment, consideration 
is given to any potentially harmful effects on the child or on 
the quality of services needed- ( including consideration of 
whether or not the placement of a specific handicapped child 
in a classroom may interfere with provision of instruction to 
other children) . 



Confidentiality of Information 

The Hearing Officer sjiould substant 



late tha 



requirements of P.L. 94-142 and the Wyoming R 



violated: 



hat the following confidentiality 
les, Appendix C have not beep . y 



\pjDendix c 



The agency Ynust permit -parents to inspeat and review any educational 
records relating to their chijdr^n which are collected* maintained, x 
or used by the agen&. The agency must 

prior to -an IEP meeting or a hearing, arjd in no case more than 
forty-five (45) days after the request, 
records includes: 



Right to a response from the publi 
interpreting the records. 



The right* to inspect 
agency explaining and 




obtain copies of the records, if failure to obtain 
bid-prevent inspection and review. t (Fees maybe 

if .this does not prevent 



larged for copies of the records 
'access. ) 



Right to have a representati 



• \ 

lve in: 



sjpect and review records, 



The agency must maintain a record of access to records including 
the name, date, and purpose access. was obtained. 

The agency must, on request, provide parents with a list of the 
types and location of educational records. 



Appointment of Surrogate Parents 

The Hearing Officer should substantiate £h*St the rights of the child 
are protected including, when necessary, thp appointment of a surrogate 

parent when no parent can be identified, the whereabouts of the parents 

> 

cannot be discovered, or. the child is a ward of the State. (The Office 



A 



ERJC 
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' of Education has sta/ted that, agencies are not allowed to appoint surrogates 
when parentl^re uncooperative or nonresponsive. ), 

Requirement of Special Notice 

♦ 

The Hearing Officer should substantiate that the requirements of 
special notice Jjave been met: 1 

The public agency must inform tlie parents of any free or low-cost 
legal and other relevant services available in the area if the 
parents request that information or if the. parents or the agency 
1 t initiates a hearing ( Wyoming Rules /Chacfc- II, § 5(5)). 

Although parent groups „ such 1 as the Natiffial Association for 

Retarded Citizens" (NARC) , and the Association for Children with Learning 

Disabilities (ACLO) and other advocate groups, are not generally thought 

of as legal representatives^ they often provide legal service or referral 

and, therefore,, may be considered a. "relevant service." 

J " * * . ' * • 

. Request foryfurther. Information ■ ; 

f m « ' l\s . " y ' • 

<r; J The , Hear ing*Officer m&y request further information from the parent 
' or tp.pubTp agency ber^provicjed him/her and the other party. Jf further 
infdlmatioo is reques^d^y'^he Hearing Officer/ specific time ext ensions 
of the fprty-five^5)^ay requirement may be granted in accordance with. 
Section 300.512(a) 4 of th*e* Federal Register and Chapter XI, § 5(11) of 
the Wyoming ,ftu1es » . 
_ An' independent educational^evaluation at public expense may be 

requested by the Hearing Officer in accordance with Section 300.503 (3)(-d) 
of the Federal -Register -and Chapter^, § 52 of the Wyoming IRules- . 



;o * 



Chapter 5 * m 
HEARING PROCEDURES 

The purpose of trte hearing is to provide an open, orderly forum 
for both parties to present their~views , question witnesses, and discuss 
the evidence It is the responsibility of the Hearing Officer to insure 
that the proceedings se^e such a purpose. 

Sample Format K: 
SAMPLE AGENDA 



(date) 



(time) 



Meeting room of 



(address) 




Formal LCall to Order 

Introduction Statement'by Hearing Off-reef . * 

A. Statement of open or closed hearing 

B. Introduction qf Hearing Officer 

C. Introduction of participants for record 

D. Purpose of the Hearing 

III. Opening of Formal Testimony 

A. Format ^ 
>B, Opening statement 

1. Petitioner . 

2. Respondent ? 

C. Presentation of written evidence and testimony * 

1. Petitioner 

2. Respondent 



IV. Closing Statements by Hearing Officer 

A. Decision date y 

B. Availability of verbatim record of hearing 

C. Procedures for appeal " 



Call to Order 
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The Hearihq 0T> icer should call the} proceedings to order at the 
appointed Itime. At this time, the Hearing Officer should begin 
the recording of the hearing. V 



Opening Statement by Hearing'Qff icer 



\ 



Sample Format! L: 
SAMPLE OPENING STATEMENT 



IMPARTIAL HEARIN 
of (student 1 



guardian) 



— p : ■ 

3 OFFICER: The Impartial Due Process Hearing on behalf 
name) , by -and through his/her » '(parent(s) ,' 

(time) 



is now convened at 
held in the 



on 



(date) 



The 



hearing is being 
The Impartial Hearing Officer presiding is: 



located at (address)* 



J 



The Petitioner i 
guardian) 



6y and through 



who 



resides at 



attorney with ths. firm of 



The Respondent % the 
located at 



is/her _ 

is/are represented by . The Petitioner 

Counsel for the Petitioner is a resident 

with officer located at ' 



(parent(s) 



DJSTRICT whose central office is 
, _J for the (nafne of 



District/County) 



is accompanied 
of 



will represent the Respondent in this matter. He/she 

y Counsel of Reqord, j , who is with the firm , 

located at* - } 



The written req/jest >f or this hearing, submitted in writing by (name of 
parent(sj, guarjaian) on \ (date) , pursuant to Section 504 of the . 



Rehabilitation /Act of"T973 (Public Law 94-142) and Wyoming State Board 
of Education tRul es and Regulations Governing Programs and Services for 
Handicapped Children in Wyoming School* Districts , indicated that he/she/they 
was/were jnft^ating a formal request for a s fair and impartial hearing 
before an impartial Hearing' Officer-.' 

\ * 
ihe purpose- ofUhis impartial hearing is to provide an opportunity for 

both the parents and the school district to meet b.efore an impartial 

Hearing 0fficer\to resolve ^differences which could not *6e resolved t?y 

informal conference pursuant to Public Law ,94-142 and Wyoming State-Board 

of Education al eft . It is noted for the record that this hearing is 

(open/closed) as request^ by (parent(s), guardian) * y e* 

\ ' •* ' 

j ^ * 

*N0TE: If the hearing is closed, the Hearing Officer should excuse 

; everyone except thfe principle parties involved in the hearing m 
at this time. All witnesses should be teked to wait outside • « 
the hearing room until called to testify* 
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As Hearing Officer in this matter, jt is my responsibility to: - N < 

1. Conduct this hearing in an orderly manner. 

2. Provide an opportunity for full presentation of testimony , 
and evidence from both sides. 

3. Arrive at a decision based on the .testimony and evidence 
presented during the hearing. 

It should.be noted for the record that this is not a court of law and 
matters involving technical points of law are not germane. This is an 
inappropriate forum for such matters . 

It is germane and appropriate, however., that this hearing assures both 
the parents and the school district are given a full opportunity to 
present the reasons for their respective actions based solely on the 
evidence and testimony presented during thfe course of this hearing, 
and that this hearing results in an educational decision. 

To assure that both parties involved in this hearing have a full 
opportunity to present their evidence and test4jiony regarding this 
matter, all comments will be directed to the Hearing Officer. Only 
the parties involved and the witnesses will be recognized by the Hearing 
Officer. There will be no comments from observers to these proceedings. 

After I have asked the Petitioner, , a number of questioris 

that must be entered into the. record, the hearing will proceed as follows: 

1. Each^ide^ (the/Respondent or his/her* representafTve, and ^ 
the <£^itioner\ or his/her representative) v/ilf be given^ 
arwopportunity to make a brief opejiirtg statement.* The 
purpose of^this statements to specify the reasons "for 
revesting 'this hearing and to. indicate what the Respondent 
andTthe Petitioner expect as an outcome of the heartng. No 
•evidence or testimony regarding the matter will be accepted 
during these opening statements. There will be-no discussion- 
of these opening remarks. 

2. Following the opening statements, the Petitioner wil-1 be asked . 
to present his/her witnesses and evidence. There will be an 
opportunity for examination, cross-examination,, and re-qxamination 
of each witness. Witnesses ,will be called in the order requested 
by the* Petitioner and'the Respondent. . 

3. .The Hearing Officer establishes jurisdiction by: . 

a.. \determining that the child is handicapped according 
to thfe State Rules and Regulations-/ and *■ 
, b. determining that the hearing relates to the matters 
; . Set out in Wyoming laws and P.L. 94-142 (see also 

Appentii* E re: Jurisdiction of the Due Process Hearing 
Office^). 



NOTE: 



The 
prior 
prior 
be 
may 
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^earing Officer, if he/she has had access to all materials 
to the heaKuing t should have^deter^nined Ihese matters 
to the hearing. If so, statements to that effect would 
into the record and/ or both Petitioner and Respor\d£nt 
asked to stipulate that the issue(s) are within the 
jurisdiction of the Hearing Officer. 



read 
be 



4. The Hearing Officer should plan to call ten-minute recesses 
as needed. If a tape recorder is' used, jt should be within 
view of the Hearing Officer 'in order to determine easi ly when 
tapes need to be changed. The Hearing Officer should stop 
the proceedings when it is necessary to change tapes or to 
accommodate the stenographers needs in any other way. 

NOTE: As hds been noted earlier, the use of a court' reporter or certified 
stenographer has been found to.be more efficient, and in the 
event] of an appeal *,the* use of a court reporter or certified 
stenographer is more cost effective than the use of an electronic 
recording. Some hearing officers prefer to arrange for the court 

^ reporter or stenographer and to pay for them directly in order ♦ 
to minimize any possible charges that the verbatim transcript 
is iflaccurate or incomplete*. 



Opening of Formal Testimony 



1. Format 



At this time, the Hearing Officer briefly reviews the format 
to be followed, the procedure to be utilized in presenting 
evidence and testimony, ?nd the responsi bii fty bf the .Hearing 
Officer to elifcit further information, if necessary, All 
.statements made during the hearing should be addressed to the 
Hearing Officer. This will serve to discourage discussion* 
between the participants. (Ait obvious 'exception would be 
concussions between parties and their own counsel or expert.) 

The format outline, is: ' • * 



cu. Opening statements (respondent and petitioner); 
b.. Presentation of evidence and testimony; 

1) introduction 

2) examination * ? ■ r « _ 
3\ cross-examination 

4) re-examination 

5) questions fft^ftearing officer; 
Closing statemenl^y both parties; *nd 
Final remark^ by Hearing Officer. 



c. 
d. 

Opjening statements 



The Hearing Officer reminds the parties that opening statements 
will not be--discgssed. J 4 • 
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NOTE: If witnesses are to be "sworn in," the following phrase administered 
by the Hearing Officer or the Court Reporter (.if a court reporter is 
used, it is preferable that he/ she swear in witnesses) should suffice 
Ask. witness to raise his/her right hand and resfiond to the question- 
Do you affirm that your statements will be accurate to the best of 
.your knowledge?" or "Do you swear that the testimony yg U are about • 
• to give is the truth and the whole truth, so herl p'ybu God?" 

The Hearing Officer asks for opening statements from each -party 
to summarize the issues as they see them and to specify what 
each anticipates as an outcome of the hearing. 

a. Petitioner 
' . b. 'Respondent 

3. Presentation of evidence and witnesses 

t m 4. Testify by witnesses: 

a. The party who originates the hearing (petitioner) 
should present witnesses first. 

b. As each witness is summoned, the Hearing Officer 

9 indicates where ^the witness is to sit (close to recorder 

or reporter) and requests that the witness state: 
1) name, 
• * 2) address, 

3) position, ■ ■ . . 

4) . relationship to child, and 

• *5) reason for appearance. *. „ 

c. Hearing Officer 'may question witness regarding his/her 
credential because testimony will^be used by Hearing 
Officer on findings of fact. r 

d. The Hearing Officer requests, the petitioner to proceed 
with the eliciting of testimony from the witness. 

e. At the completion % of petitioner questioning, the Hearing 
.Officer asks if the respondent wishes to question • 
(cross-examine) the witness. 

f. If the respondent does question the witness, the 
petitioner must be asked if he/she has further -questions 
for the witness (this re-examination may be done to - 
clarify any information brought out in cross-examination). 

g. Following the re-examination, the Hearing Officer may 
ask the-witness any questions^he/she feels are necessary. 

h. The Hearing Officer asks if there will be further need 
of the witness; if so, the witness is aaked to remain 
to be called at a later time*. 

i. Otherwise, the Hearing Officer thanks the witness for 
the testimony and dismisses the witness. 

5. Questioning witnesses 

• 4 

a. Only the party, the party's spokesperson, or the 
v Hfearing Officer may question witnesses. 
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b. Counsel -appearing at .the hearing to represent a- , x 

witness may only advise his/her client and may not 
: question witnesses. 
9. ' At any time the Hearing Officer may interrupt the 
V proceedings to stop unnecessarily hostile or irrelevant 

pursuits in the questioning, 
d. At his/her discretion, the Hearing Officer may determine 

if ^questions or statements from others at the hearing 

should be permitted,, 



Special Considerations 

• 1. Objections:^ The Hearing Officer should note any "objections 
raised during the proceedings, and his/her rulings on them. 
(For example, if certain evidence were not admitted, it woQld <f- 
not be reflected in the decision. The refusal to allow the 
evidence in the hearing should be noted in 'thes.fi nal decision, 
however, so that if the Hearing Officer were in error, that 
could be argued on appeal.) 



Sample Format M: 
OBJECTIONS RAISED IN HEARING 



Content of Objection 



Ruling 



2; 



4 

I 

t 
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Failu^e to appear: 1 



fl. Parent or public agency representative: If one of 
( the principle parties to the hearing fatls to appear, 
" the Hearing Officer may wish to adjourn the hearing 
to another date. However, the Hearing Off icef jnay 
V proceed with the hearing; Any decision emanating from 

such a hearing must be based solely on the evidence 
, presented. A decision to continue or adjourn should 
i be determined by the impartial Hearing Officer. 

b. Witness: If a witness for either party fails :to attend 
the hearing, the hearing should proceed with a notation 
for the record that the witness ^did not appear. The 
evidence about which the witness would have testified 
would be. stricken from the record, and the party relying 
on that witness woul ? d have to build their case 
another way. 

If information provided by a witness who fails to appear 
at the hearing is particularly relevant, the Hearing 
Officer may ask the other party if they wish to stipulate 
to (accept) the material. For example, if a psychological 
report is available and the psychologist fails to 
* appear, the parties can agree to stipulate to the 
* information as fact. - - 

t 

If a witness will be available at a later date and if 
both parties agree to meet again at that time, that 
witness's testimony could be taken \by deposition and 
- * sent to the Hearing Officer in time to be considered , 
in the decision. 

NOTE: The Hearing Officer would have to ascertain if the deadlines 
/ coujd be met; if not, he/she would have to cjrant 'an extension 
of time to accommodate the hearing of the testimony for inclusion 
in the decision. » 

• c. Requests for postponement: The Hearing Officer should 

ask for a statement of the reasons for the request for 
a postponement and must then decide on the merits of 
the request. ^Taking into consideration the purpose 
for such a hearing, it is* generally advantageous to 
have both parties feel that they are adequately prepared. 
The timelines were mandated, 'however, to assure a 
timely decision on behalf of the handicapped child. , 

d. Challenges: If' a Hearing Officer is challenged at the 
hearing, by either party, th£ Hearing' Officer should 
let the party present his/her arg.ument, and theff decide 
whether or not to disqualify hWherself ^ff the Hearing 
Off icer does not disqualify him/herself if the hearing 
would proceed. (The ruling would .-tie included in the 



*See information above regarding the Compelling of a Witness. 



• record just as objections are reported.) 'Should the 
Hearing Officer receive, a formal challenge prior to 

• ' the hearing, he/she wi if need to make a formal reply 

. for the benefit. of the record." If there is no basis 

for the charge of partiality, bias, or an ex parte * 
, relationship 1 , the Hearing Officer should continue with 

the hearing. It is unlikely that the tharge of being ' 

* unqualified will be made since only those who have 

* • "qualified" and have been placed on the 'roster of the 

State Board of Education can be selected to" serve as. 
a Hearing Officer. (For an example of a fdrmal challenge 
received prior to a "hearing and a formal Response from 
a Hearing Officer, see Appendix G-4.) 

Closing Statements by Parties 

1. The Hearing Officer asJcs for closing statements/from each* 
party. These statements summarize the points tnat the parties 
have presented in support of their respective positions, and 
restate what each party expects as an* outcome of the hearing: 

^ a. Petitioner's.^clqsing statement; 
b . Respondent * s closing statement . 

Final RemaYks by Hearing Officer 
The final remarks should include: 9 

1. Hearing Cffficer indicates that the findings of fact and 'decision 
will be mailed to both parties and the Wyoming. Department of 
Education within forty-five (45) days of the initial hearing 
request-, unless the Hearing Officer has extended the time limit. 

2. A verbatim record of the hearing will be available to the parents 
upon request to the school district or agency. 

3. Procedures for appeal: The Hearing Officer should indicate the 
right of either party to request an impartial review by the 
State Department of Education, which will review the record; 
at the discretion of the Department of Education afford' the 

] parties the Opportunity, for oral and/or written arguments; and 
provide a written copy of the report to both parties within 
thirty (30) days of the request. 

4. Hearing Officer indicates that the record of the hearing will be 
transcribed if there is an appeal of the decision. 
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Sample Format N: 
SAMPLE FINAL REMARKS 




IMPARTIAL HEARING OFFICER: (If appropriate) Before making a fo*__. 
summary statement, I would like' to express appreciation to all who have 
been involved in this hearing. 

If, upon examination of the record, the Hearing Officer finds ''there is 
a need for further clarification of any potnt, Petitioner and Respondent , 
will be asked to meet,with the Hearing Officer at the same time to avoid, 
the possibility of establishing an ex. parte relationship with either 
party involved in this matter. 

As Hearing Officer I will maiV'my decision to both parties within fifteen* 
days as required by Chapter XI, Section 5(11) of the Wyoming State Board of 
Education Rules and Regulations Governing Programs and Services For 
Handicapped Children In Wyoming School Districts and the Code of Federal 
Regulations, Part 300.512(ar — — - __ 



Either party, if disassistified with the decision may<request a state * 
level jpview by contacting the Wyoming State Board of Education. Either 
party may appeal to a court of appropriate jurisdiction if dissatisfied 
with the final decision and order of the State Board of Education. * 

It should be noted that (child] s name) shall remain in his/her * 
present educational placement during the pendency of any proceedings 
conducted pursuant to Section 300:513 of -the Code of Federal Regulations 
and Chapter XI, Section 5(h)(4) of the Wyoming Rules and Regulations 
Governing Programs and Services For Handicapped Children- In Wyoming 
School Districts unless the school/agency and the parents/guardian. v 
agree otherwise. ^ 

This hearing in \he matter of '(child's name) by and through 
his/her parents/guardian (parent of guardian's name) versus the 
t School District is, now adjourned. 



*N0TE: The Hearing Officer may want to substitute "45 days from the time 

the written notice was received by the school 

district." The«use of 15 days> is predicated upon the fact that 
the timeline displayed in Chapter 3 permits the hearing to be 
held by the 30th day. If an extension is granted by the Hearing ' 
Officer for just cause, the timeline will, of course, be extended. 
♦The Hearing Officer should, -in any event, specify the date the 
decision will be mailed (by certified mail) to the principle 
parties involved. 



Under current Wyoming procedures a request for a due process hearing 
goes directly to the State Superintendent^ office. (See page iii for more 
detail.) 



ERLC 



Chapter 6 



DECISION 



Purpose 

The purpose of the decision is, to settle a dispute or question- 
by giving a judgment. A decision rena^red by a Hearing Officer in a 
due process hearing must be a logical conclusion based_en the evidence 
and testimony presented at the time of the hearing.^ 

It is important to keep. in mind the basic purposes for an- impartial 
due process hearing: 

1. To insure that all handicapped children have available to them < 
a free appropriate public education which includes special- 
education and related services to meet their unique needs; and 

. 2. To insure that the rights of handicapped »ehildren, their parents, 
and public educational agencies are protected. 

. * ^ f 

Constraints - ♦ 

The Hearing Officer must write a decision based on the issue and 
the evidence. ... 

1. ' The issue: * * 

The Hearing Officer is limited to deciding the presenting 
complaint and should not go beyond that issue in his/her 
decision. For*example, 1f the parent's issue is that the > 
agency used improper methods in evaluating the child and, * 
therefore, the placement recommendation is "invalid, the ' 
bearing Officer should limit r the decision to the issue of 
the evaluation procedure. (Another program placement wduld 
not be recommended by the Hearing Officer.) 

2. The evidence: 1 ? L 

The Hearing Officer examines the evidence presented at thef 
hearing, and after making the findings of fact, may ask that 
additional information be presented wHich was unavailable at 
the hearing. Such information will be shared with both 
parties without reconvening the hearing. 
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Public agency prerogative: 

J * ' 

The Hearing Officer must limit his/her decision to the* type 

of placement in generic terms; the decision cannot request 

placement in a specific classroom. (The specific assignment 

to a classroom^or teacher is a public agency prerogative. \ * 



x - 



4.^ Preponderance of evidence: 

The decision should be based on a preponderance of evidence, 
because if the decision is appealed to the counts, 'the court f . 
will use the preponderance of evidence standard-'.' The court 
may also use the "best interests of the child" standard sp 
the Hearing Officer should always keep the child's Lest*interest 
in mind when writing the decision. 



Preparation of the Decision , « = 

-f 

1. Format of the decision: ' * 

a. Rationale for fprmat: A separate face-page for the 
identifying information is. called for due to the federal 

- requirements (34;CFR, 3001129) apd Wyoming Rules' , Appendix ~ 
C regarding Confidentiality. 

b. "Personally identifiable" information, refers to: 
\D' the name of the child, the child's parents, or 

other family member(s); 

2) the address of the child; 

3) a personal ' identifier, such as the child's social 
security number or student number; or 

•* 4) a list of personal characteristics or otfier 

information which would make it possible to identify 
the child with reasonable certainty (34 CFR 2 300.129 
and Wyoming Rules , Append i *vC ). /. 

If tbe Hearing Officer places the personally identifiable^information 
on a face-page, and defers to the parties as Petitioner and Respondent, 
the. decision could be. forwarded to the State advisory panel or # 
other interested parties simply by removing the face-page rather than 
through the laborious process of deleting personally identifiable 
information throughout the report. - 
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Sample Format 0: 
DECISION FORMAT 



•Personally identifiable' information. (Place on separate face-page^) 
f ' - 'P* 

General-findings. Facts that child is handicapped under the statutes; 
that the hearing relates tq the matters butlined in P.L. 94-142 and' 
Wyoming Rules and Regu lations Governing Programs and Services for 
Handicapped Children in Wyoming School Districts . • : 

Findings of fact from Petitioner's witnesses and exhibits. (Statements 
of the real facts as determined by the Hearing s 9fficer.) 

Findings of fact from Respondent's witnesses and exhibits. 

Decision. • (The Hearirfg Officer's rulings based on the findings of fact 
and* the preponderance of evidence.) 



Procedure to follow for/appeal . 



2. Preparation and submittal of the decision: 

The report should be prepared in two parts: 

a-. Tace-page: Personally identifiable information: 

1) child's name; • ■ * . 

% 2) parent's name;' 
3) address; and 
e 4) identifying information such as student number and 
social security number. 
* * , 

h. Body of the report: Findings of fact, decision and appeal 
procedures. (The report should be typed and three copies 
.prepared for mailing.) 

c. Submittal timeline: The submittal 'timeline is governed by , 
the forty-five (45) day time 1im.it on the overall proceedings, 
unless the time is extended by the Hearing Officer. 

d. 'Conveyance of the decision: Each report should be sent 
Certified Mail , Return Receipt Requested . . 

^e. The following parties should each receive a copy of the 
decision: 

1) the parent; 

2) the district/agency; and 

1) the State Director of Special Education. 



ERIC 



62 



• -51- 

< 

f. If the decisionals appealed, the Hearing Officer should 
be, prepared to have the hearing record transcribed, and 
to certify the decision and verbatim record and send them 
tor the Department of Education. Should either party 
appeal the State's report, the decision and verbatim record 
* would be sent to the court hearing the matter. „ • , 

Administrative Review 

1. \ Right to v appeal: If the hearing is conducted by. a party 
'other than the State education agency (SEA), either aggrieved 

party may appeal the findings and decision in the hearing to 1 
the SEA. 

r 

2. Conduct of the administrative review: The Department of Education 
official conducting the review shall: 

, a. Examine the entire hearing record. £ 

b. Insure due process requirement^. 

c. Seek additional evidence, if necessary. If artother hearing 
is conducted, the hearing rights in 34 CFR 300.508 apply. * 

d. At the reviewing officer's discretion, request additional 
oral or written argument. 

e. Make an independent decision on the due process issues. % 
- — . f . Give a written copy of the findings and decision to the" 

parties. 

Such a decision by the reviewing official is final unless a 
\ party brings civil action. 



iv^'l Action 

^ 1. Any party who does not have a right to an administrative review 
, after a hearing (34 CFR 300.510), and any party disagreeing with, 
the decision of the SEA reviewing officer* has the right to 
britig a qivil action under 34 CFR. § 300.615(e)(2). 
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Sample Format P: ' 
FORM REQUESTING APPEAL FORMAT* 



(Within fifteen (f5) days of receipt of Hearing Officer's Decision) 

Dear (State Superintendent of Public Instruction) < \ 

I (we) am/are requesting an administrative review of the decision 
rendered by the Hearing Officer. The specific grounds for this appeal 
are as follows: 



Sincerely, 



c^^State Director of 
^ Special Education 




(signature) 
(name) 



(date) 



*Can be sent with Hearing Officer decision (attached) materials. ■ 
Under current Wyoming procedures this lfetter would not be appropriate 
since the, due process hearing is conducted under the aegis of the 
State Superintendent. Under present procedures the agrieved party 
determine if all administrative remedies have been exhausted and, 
if appropriate,. appeal to a civil court of appropriate jurisdiction. 



). 
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Sample Format Q: 
SAMPbE DECISION FORMAT 

J 



As you begin to write your decision: 

♦ 

1. Under what authority is this decision rendered? 

2. What is the reason for the hearing? 

3/ What laws, rules, policies and regulations are pertinent 
to the issues of this case? 

4. What are some of your statements of facts from the 
evidence and* testimony? 

5. How do the laws apply to these facts? 

6. ^ What is your specific decision and or t der? 

7. Y What particular facts justify your decision? 

8. Are all the facts Mentioned above readily apparent from * 
the transcript and the documents submitted? 



(name of student) 
his/her 



by find through 



(parent(s), guardian) 
Petitioner 
vs. 

(name of District/Courvty) 
Respondent 



IMPARTIAL-SHEARING OFFICER'S 
DECISION 

* ' Impartial Due, Process Hearing 
hel< 



"~ (date) : 
(District/County Offices) 
(address) 



* IMPARTIAL HEARING OFFICER: 
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Petitioners Declaration: 

i 

^ . ^ J. 

Respondent's Declaration: 




(separate page) ' * • \ 

Findings of Fact * 

General Findings v 

* * * 
Findings of Fact from Petitioner's Witnesses and Exhibits 




3.- 
4. 

5." 



e 



n 



4 * 

Findings of Eact from Respondent's Witnesses and Exhibits 



4. 
« 

5. 



\ 



Decision and Order 



This decision arid, order shall be binding^on all parties to this hearing . 
and shalV be implemented without delay. , 

Either party hag^tfie right to appeal this decisiW'to the State Board . 
of Education wiWin' fifteen (15) jiays of receipt of tbe Hearing Officer's 
decision. If there is an appeal, the State Bdanfcof Education will 
conduct jan impartial review of the hearing. Either party has the night 
to appeal the decision of the State Board of .Education by initiating a 
civil action through the courts. ^ 
» * 

Signature of Impartial Hearing Officer 



(date) 



Sample decisions written by Hearing Officers are found in Appendix G-2. 
One sample is from an open hearing. Personally identifiable information 
has not been deleted. One sample is from a closed hearing, and personally 
identifiable information has, therefore, been x del@£ed. 

* Additional information regarding the writing. of a- decision is found in 
Appendi^H. . 
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Appendix H — Wyoming Code of Civil p rocedures (selected Sections) V * 

.Appendix I — Wyoming Education Code, 1969 As Amended (Selected Sto'on 



63 



APPENDIX A 
GLOSSARY 




9 

ERJC 



) 



/ 



'0 




GLOSSARY 

/ 

(' 

Administrative Board: The term is very broad and includes bodies 
exercising varied functions, some of which involve orders made 
or other acta done ex parte or without full hearing as to the 
operative facts, while others are done only after such a notice 
and hearing, and the functions of the former kind are plainly 
"administrative" and those of the latter are quasi judicial. t 
(Black's Law. Dictionary, 1968, p. 362.) 

Administrative Remedy: Nonjudicial, but provided 'by commission or 
board created by legislative power/ (Black's, p. 67.) 

.Conclusion of fact: An inference drawn from the subordinate or 
\ evidentiary facts-. (Black's, p.. 362.) , * % . 

Due Process of Law:' Law in its regular course of administration . 
through the courts Qf justice. ... due process of law in each 
. particular case means such an exercise of the powers of the ' • 
government as the settled maxims of law permit and sanction, 
• and under such safeguards ^for the protection of individual rights 
as those maxims prescribe *f or the class of cases to which the 
one in question belongs. (Black's, p. 590.) 

Evidence: Any species of proof . . . legally presented at the* trail 
of an issue, by the act of the parties and through the medium of 
witnesses, records, documents, concrete objects, etc., for the 
purpose of inducing belief in the minds of the court or' jury 
as to their contention . . . (Black's, p. 656.) 

Expert witness: May be men of science educated in the art, or persons 
possessing special or peculiar knowledge acquired from practical 
experience . . , One possessing, with reference to particular 
subject, knowledge not acquired by ordinary persons . . . One, 
'skilled in any particular art, trade, or profession, being possessed 
of peculW knowledge concerning the same, and 6fie who ffas given 
subject in question particular study, practice or observation . . . 
(Black's, p. 688.) - 

Guardian ad litem: A guardian appointed by »the court to represent 
. in a particular' lawsuit the interests- of a party who is a minor 
or an incompetent person .Or of a person unborn or unascertained 
who may become 0 'interested in property involved in the litigation. 
i (Black's, p. .) • , 

Hearsay: Evidence not proceeding from the personal *knowle'dge&of the 
.witness, but from the mere repetition of what he has heard others 
say. That which does not derive its value sol'ely from the credit 
of the witness, but rests mainly on the veracity. and competency 
of other persons. The very nature of the evidence shows its 
weakness, and it is^dmitted only in specified cases from necessity 
t : . . It is second-hand evidence, as distinguished from original 



evidence; it is the repetition at second-hand 6f what would be 
original evidence if given by theperson who originally made . 
the statement . . . Hearsay is a statement made by a person not 
called as a witness., received in evidence on the trial . . . 
(Black's, p, 852.) * 



IEP: . v . the term "individualized education program" means a written 
statement for a handicapped child that is developed and implemented 
in accordance with 300.341-300.349. (Public Law 94-142, 34 CFR 
§ 300.340. ) . 

Intermediate .educational unit: . . . the term "intermediate educational 
unit means any publiq authority, other than a local educational 
agency, -which: (a) Is under the general supervision of a State 
educational agency; (b) Is established by State law for the purpose 
of providing free puBlic education on a regional basis; and 

• (c) Provides special Education and related services 'to handicapped 
children within that State. (P.L. 94-142, 34 CFR, § 300.7.) 

LEA: ... the term "local educational agency" means a public board - 
of education or other public authority legally constituted within 
a State for either administrative control or direction of, or to 
perform a service function .for public elementary or secondary 
schpol.s in a city, county, township, school district, or other 
TOlitical subdivision of a State, or such combination of school 
iistricts or counties as are recognized in a State as^an adminis- ' 
rtrative agency. for its public elementary or, secondary schools. 
Such term also includes any other public institution or agency 
sjiaving administrative, control and direction of a public elementary 
o\ secondary school, (b) For the purposes of this parti the term 
"Ideal educational agency" also includes intermediate educational 
uni/ts. ( P.L. 94-142, 34 CFR, § 300.8.) 

Material evidence (materiality): Such as is relevant and goes to the 
substantial matters in dispute, or has a legitimate and effectiye 
influence or bearing on-the decision of the case . . . (Black's, ' 
p. 1128.)" - • . - - 

Petition: A written address*, embodying an application or prayer from 
. the person or persons preferring.it., to the .power or body, or 
person to who it is presented, for the exercise of his or their 
authority, in the redress of some wrong, or the grant of some 

• favor, privilege, or license. (Black's, p. 1303.) i 

Petitioner: One for whom a petition is*written. 

* ' ■ ' I 

Public agency: . . \ the term "public agency" includes the State " ' 
ecucational agency, local educational agencies, intermediate . i 
educational units, and any .other political subdivisions .of the* 
State which are responsible for providing educatTori to handicapped, 
* .children. (P.L. 94-442, 34 CFR, §.300.11.) 
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Relevancy: Applicability to the issue joined. That quality of evidence 
which renders it properly applicable in determining the truth 
?™ lllll y °l matters-in issue between the parties to a suit . 
- Irrnlnfn V ,. t0 be re1evant to each other when so related that 
according to the common course of events, one either taken by 

1 t L°\l n connectlon with other facts, proves or renders 
Sf the th ^ ?r esent ' or future existence or nonexistence 



(Black's, p. 1454.) 



3 n, Ml\ The k d ° Ctnne . or " res Judicata" is that when rights of 
- Itll Vt ^ Ve n / bee x- PU f 1n issue and litigated^, resultant judgment, 
when it beconfes fina conclusively establishes rights- or parties 

iS p 12^i5 t ?rJ 1 JJl? ted (McGa ~ ffe * v - Sudowit2 > 10 Ca1 R p tr - 

862, 864, 189 C.A.2d 215). The "res judicata" doctrine bars 

5 er !- tl0n between same Paries or their* privies on same 
course of action once judgment has been rendered as to original 
claim (Leven v. Singer, 175 A2d.423, 431, 227 Md. 47). "A matter 
adjudged; a thing judicially acted upon or decided; a thing or 
matter settled by judgment. A phra*se of the civil law constantly 
quoted in the books" (Black's, p. 1470.) constantly 

Or 

Res ipsa^loquitur: The thing (or evidence) speaks for itself (Black's, 

Respond: 1. To make or file an answers a' bill, libel, o^Jmpeal, 
in the character of a" respondent . . 2. To be liatfe°-<*r. 
answerable; to make satisfaction or amends; as to "respond in 
damages." (Black's, p. 1475.) . ' 

SEA: State educational agency. " ' 

Surrogate parent: See guardian- ad litem . 

Voir Dire: L.Fr. To speak the truth. This phrase denotes ttte preliminary 
• examination which the court may make of one presented as a witness 
or juror; where his competency, .ipterest, etc. is objected'to. 
v, d lack s, p. 1746.) » 



NOTE: Other definitions are found in the State and Federal Statutes 
and Rules and Regulations. . ' ' 
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INDEX TO FEDERAL REGULATIONS 
IN RE: DUE PROCESS 



ZERO REJECT: 



• 1. Sec. 300.300: SEA failure to insure compliance with dates-certain 
and ages-certain requirement 

2. Sec. 300.302: SE£ and LEA failure to comply with free residential 
placement requirement 

3. Sec. 300.303: SEA and LEA failure to provide for proper ■ 
functioning of hearing aids 

4. Sec. 300.305: SEA and LEA failure to provide for program 
options including art, music, home economics, and vocational 
education 

5. Sec. 300.306: SEA and LEA failure to provide nonacademic * ' 
Services 

6. Sec. 300.307: SEA mid LEA failure to provide physical education 

7. Sec. 300.320, 321, 323, and 324: SEA and LEA failure to comply 
with service priorities requirement 

8. Sec. 300.401: SEA failure to insure that children placed by 
V^IEA in private schools (a) receive special education amd related 

^services and (b) have all the rights . of handicapped children 
served by the public schools f 

9. f Sec. 300.403: If parents place the child in private school, 
SEA or LEA failure to provide services to the child' according 

,'to Sec. 300.450-460, but either the SEA or the LEA may initiate 
a due process hearing on the appropriateness of an' LEA program 
or tfie .question of financial responsibility 

10. S.ec. 300.^51: ?f a child* is Jn private school by parent 
placement, SEA failure to provide for the child's* participation 
in federally. funded programs (failure to assure special education 
or related services) or SEA failure to insure that LEAs comply 

'. with Sec. 300.452-460 " ' r 

t„ ! 

11. Sec. 300. 452-, 45T, 4SS:' LEA failure to (a) provide special 
education and related services to handicapped children in private 
school, fc (b) provide such children a genuine opportunity to participate 

*m public programs, (c) provide therewith special education and 
related service comparable in quality, scope, and participation to 
those for handicapped children in public programs; and (d) use 
funds consistent with requirements for nondiscrimination in public 
programs (per Sec. 300.456, 457, 458, 459, and 460) 
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NONDISCRIMINATORY EVALUATION: - ^ 

4 

1. Sec. 300.530: ' SEA, or LEA failure to select and administer 
testing and evaluation materials and procedures thpit are not 
racially or culturally discriminatory 

2. Sec. 300.531: SEA or LEA failure to do individualized evaluation 
(per Sec. 300.532) before initial placement^ 

t> 

3. Sec. 300.532: SEA or LEA failure to. comply with evaluation 
procedures before initial placement 

4. Sec. 300.533:. SEA or LEA failure to comply with placement 
procedures, includtnci interpreting evaluations 

• K 

5. Sec. 300.534: SEA of LEA failure to review the. child's individualized 
education program (IEP) and perform revaluation every three years 
or more often if warranted or requested by parent 

INDIVIDUALIZED EDUCATION PROGRAMS: 

1. Sec. 300.341: SEA failure to provide for IEPs for handicapped * 
children in private schools 4 

2. Sec. 300.342: SEA or LEA failure to comply with deadline for • ' 
IEP' development (at the beginning of the school year) 

3 300.343: SEA or LEA failure to initiate the. meeting, . ' - 

have the conference when required, or review the IEP annually 

4 4. $ec^B00:344: SEA or LEA failure to have,all required parties 

at the IEP meeting * - . • 

5. : Sec. 300.345: SEA or LEA failure to provide for parents \ 

* participation at the IER meeting . * 

% 

6. Sec. 300.346: SEA or LEA failure to write an- IEP with proper 
* f content ; 

7/ Sec. 300.347* SEA or LEA'failure with respect to handicapped 
children in private schoo^to ipitiate or conduct an IEP meeting, 
have private school participation at the meeting, or review IEPs 4 
annually ' 

8. Sec. 300.348: 'SEA or LEA" failure with respect to children enrolled * 
in both public and private schools to have an IEP meeting or 

have private school -'participation at' the meeting 

9. Sec. 300.349: SEA or LEA failure to provide special education 
' and related services as required by the chi 1 d ' s *IEP 
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LEAS? RESTRICTIVE ENVIRONMENT: • 

1. " Sec. 300.550(b): SEA or LEA failure to comply with the LRE 

requirement 

2. f Sec. 300.551: SEA or LEA N failure to. insure a contirtuum of 

alternative placements, including separate education and 
resoorce oy itinerant teachers ? 

3. Sec. 300.552: SEA or LEA failure to make an annual deter-, 
/mination.of placement, based on the -child's IEP, as close a^s 

^ -possible to the child's home; make program alternatives 

available to the extent necessary to implement the child's 
IEP; place the child in the scjioo.l ;he would attend if tie 
were not handicapped, unless his IEP calls fo'r a different 
placement; or consider any potential harmful effect of' 
placement on the child or the quality of services he n'eeds 

4. Sec. 300.553: SEA or LEA failure to provide or arrange <for 
nonacademic ar\d extracurricular services and activities in 

'the LRE , , . 

•* 5. Sec. 300.554: SEA failure to^fmfrtement the LRE for handicapped 

Children in public and private institutions (other than schools) r 

ft 

PARENT PARTICIPATION: , . 

/" * 

1. f Sec. 300.561: SEA failure to notify parents .concerning the 

adoption of the state, plan and amendments and major identification, 
location, and evaluation activities . * 

2. Sec. 3001562: SEA or LEA failure to grant parents access to | * 
records concerning their children, upon* request, and before 

thfe IEP meeting or due process hearing at. which the-issu£ is 
the child's identification, evaluation, or placement,, and to 
cowLly with the required elements or parent access 



* '3. Sec. 300.563: SEA or LEA failure to keep record of parental access 

4. Sec. 300.566:. & 6r.LEA failure tto charge reasonable fees for. ^ 

1 copying of records fjiot excessively high fees) - < 

* t 5. Sec. 300.567, 568, 569, and r 57G: SEA or LEA; failure 'to amend 

records at parent's request , , 

> '* : 6/ Sec. 300.573: SEA or LEA failure to destroy information nof 

■ needed to serve the child,, at parent 1 s request 
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. Education of the Handicapped Regulations 
ASSISTANCE TO STATES FOR EDUCATION OF HANDICAPPED .CHILDREN 

(34, Code of Federal Regulations Part 300) 



, Reprinted with the Penkssiofi 
of * 

CRR -Publishing Company K Washington, D. C. 20005 

: i 



• , * .* 

•Education for the^ Handicapped L&w Report* < 
is published by the CRR Publishing Cpppaoy 
and contains P.* L. 94-142, the Rules and 
Regulations promolgat'ed thereunder, C^se Law, 
Rulings from the "Office of Civil Rights, 
Supreme Courj: Decisions, and/dther -related* 
information -The. information |is updated 
regulsrrly. ^All Due? Process Hearing Officers^ 
should have access to* this publication- ^ 
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Aee.eTAV.^ ^™ cat,on of the Handicapped Regulations ' ^ * . 
ASSISTANCE TO STATES FOR EDUCATION OF HANDICAPPED CHILDREN 
(34 Code of Federal Regulations Part J300) x 



- , ' . Subpart A— General . 

• < .. " * * ' - " l 

PURPOSE. APPLICABILITY/ AND GENERAL 
PROVISIONS REGULATIONS ' 

Reg- 300.1 Purpose, 
v The pucpo^r of (hts pan is: 1 

(a) To insure lhai all handicapped children have available 
to them ajrccappropriate public education which includes 
special education and related services to meet their unique 
needs, * ' 

(b) To insure thai the rights,of handicapped children and 
•"their parents are protected, , * 

(c) To assist States and localities to provide for the educa- 
tion of all handicapped children, and 

(d) To assessed insure the effecWness o\ efforts to 
educate thpse'childrcn. \ 

(20t^S e. 1401 Note)" - ; : 



Regv 300 J Applicability to State l local,, and private 
•agencies. ' • 
• * 
(V States. This part applies to each Sute. which receives^ 

payments under Part B of the Education of the Handicapped 

Act. 

(b) Public, agencies within the State: The annual program 
plan is submitted by the State educational agency on behalf of 
the State as a whole. Therefore, the provisions of this part 
apply to all political subdivisions' of the. State thai are in- 
voked m the education ofihandicappcd*childreft. These 
would includes (I) The State educational agency, (2) local ' 
educational agencies and Intermediate educational units. (1) 
other State agencies and schools (Such ai-Departments* oT 
MentaNHealth and Welfare and State schools for the deaf or^* 
blind), and (4) $tafe correctional faciliti.es. 
>Ju(f )' Private schools ami facilities. Each public agency in 
*thc State is respotaibicfor insuring that the rights* anfrprotcc- 
tions under this part are given to children referred to or placed 
in private schools and facilities by that public agency. ' „ 
,(Sce Regs 300.400-300 403) 
(20 US C HI2CH. (6): 1413(a); l4l3(aX4)(B» 

Comment The requirements of this part are binding on each 4 
public agency ihat has direct or delegated authunty io provide „ 
special educatron and rclaied services in a Slate that receives funds * 
under Part B of the Act) regardless of whether Ihat agencyus ■ 
receiving funds under Part B 



?Reg. 300.3 Regulations trtet apply to Assistance to 
States for Education of Handicapped Children.^ 

(^Regulations. The following regulations apply to\this 
program of Assistance to Stales for Education of Handi- 
capped Children. • \ 

(2).Thc Education Division General Administrative Regu- 
lations (EDGAR) in 34 CFR Part 76 (State- Administered 
Programs) and Part 77 (Definitions). 
- (2) The regulations in this Part 300. 

(b) How to use regulations; how to apply for funds The 
"Introduction to Regulation* of tho#ducat'ion Division" at 
the beginning of EDGAR includes general information to 
assist in — 

* (I) Usjng regulations that apply to Education Division • 
programs; and 

(2) Apply for assistance under an Education Division pro- 
" gram. ** 

(20U V S.C I22le-3<a)(l)) „ 

(Amended tn 45 Fed Reg 22531 (Apnl 3. 1980) ] . 



^ " DEFINITIONS 

Cotnmcm Definitions of terms that arc used throughout these 
regulations are included in this subpart. Other terms aredcf.ncd in 
thejpccific subparts m which they arc used Below .s a list ot those 
terms and the specific sections and subparts m which they are 
defined: * ' 

'Consent (Section" 300 $00 of Subpart E) 

Destruction (Section 30Q.560 of Subpart E) 

Direct services (Section 3(X).370<b)tf) of Subpart C) 

Evaluation (Section 30Q 500 of Subpan E) 

First priority children (Section 300 320(a) of Subpart C) 

Independent educational evaluation (Section 300 503 ot Subpart E) 

Individualized education program (Section 300 340 of Subpan C)' 

Participating agency (Sccfon 300 560 ot Subpart £) 

Personally identifiable (Section 300 500 ot Subpart E) 

Pnvate^hoo) handicapped children (Section 30O450 O f Subpart 

Public expense (Section 300 503 of Srtbpa/tE)" ' 
Second priority children (Section 300 320(b) of Subpart C) 
Special definition of -'State'- (Section 300 700 of Subpan G) 
Support services ^Section 300 370(b)(2) of-Subpart C) 



SUPPLEMENT 45 
APRIL 3 % 1981 
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^eg. 300.4 Free appropriate public education. 



As used in this part, the term "free appropriate public 
education** means special education and delated services 
wWth: | 

(*} Are provided at public expense,4inder public supervi- 
sion and direction, and wuhoiit charge. 
. (b) Meet the standards of the State educational agency, 
Including the requirements of this part, 

(c) Include preschool, elementary school, or secondary 
school education jen the State invojved^ and 

(d) Arepjajdijed in conformity with an individualized 
Vduca(ic^rograrr>s4(hich meets the requirements under 
Regs. 30O.34O-3OO.34>^f Subpart C. 

(20 U.SC.,I40I(J8)) 



Reg. 300.5 Handicapped childr^. 

(a) # As used in this part, ihe term -handicapped children- 
means those' children evaluated in accordance with 
Regs. 300.530-300.534 4s being mentally retarded, hard of 
heanng.xieaf. speech impaired, visually handicapped, seri- 
ously emotionally disturbed, orthopedically impaired, other 
health impaired, deaf-bjind, mufti-handicapped, or as having 
specific learning disabilities, who because of those impair- 
ments need special education and related services. 

(b) The terms used in this definitiorfare defined as follows: 
( D' DeaP means a hearing impairment wrjich is so severe 

* t the child istmpairedin processing linguistic information 
..t)ugh hearing, with or without amplification, which ad- 
versely affects educational performance. 

(2) •'Deaf-blind" means concomitant hearing and visual 
impairments, the combination of which causes such severe 
communication and other developmental and educational 
problems thatthey cannot be accommodated in special edu- 
cation programs sblely for deaf or blind children. 

(3) * 'Hard of Hearing- means a hearing impairment, 
whether permanent or fluctuating, which adversely affects a 
child's educational performance but whicn is not included 
under the definition of ••deaf in this section. 

(4) -Mentally retarded'* means significantly subayerage 
general intellectual functioning existing concurrently with 
deficits in adaptive behavior and manifested during the de- 
velopmental period, which adversely affects a child's educa- 
tional performance. 

(5) "Multihandicapped" meansconcomitant impairments 
(such as mentally retarded-blind, mentally retarded- 
orthopedically impaired, etc.). the combination of which 
causes such severe educational problems that they cannot be 
accommodated in special education programs solely for one 
of the impairments. TJie term does not include deaf-blind 
children. . 

(6) '•Orthopedically impafred- means a severe orthopedic 
impairment which adversely affects a child's educational 
performance. The term includes impairments caused by con- • 
genital anomaly (e.g., clubfoot, absence of some member. 

impairments caused by disease (e.g. poliomyelitis! 
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bone tuberculosis. etc.). and impairments from'other causes 
(e g . cerebral palsy, amputations, and fractures or burns 
which cause contractures). 
(7) "Other health impaired" means s 
m . (i) having an autistic condition which is manifested by 
Severe communication and other developmental and educa- 
tional problems: or } 

(li) having limited strength, vitality or altemess. due to 
chronic or acute hcajth problems such as a heart condition, 
tuberculosis, rheumatic 'lever, nephritis, asthma, sickle cell 
anemia, hemophilia, epilepsy, lead poisoning, leukemia, or 
diabetes, which adversely affects a child's educational 
performance. * * 

(6) -Seriously emotionally disturbed" is defined as 
follows: * m 

(i) The terjn means a condition eaijkjting one or more of 
the following charicteristics-over a lonfperiod of time and to 
irked defirei. which adversely affects educational 
^ormance: 

.1 An inability to learn which cannot be explained by 
Uellectual, sensory* or health factors; 

)Aninability to build or maintain satisfactory interper- 
sonalVflfionships with peers and teachers; 

(C) Inappropriate types of behavior or feelings under^or- 
mal circumstances; ? 

(D) A general pervasive mood of unhappiness or depres- 
siOn; or • 0 

(E) A tendency to develop physical symptoms or fears 
associated with personal or'schdbl problems. 

% (ii) The term includes children who are schizophrenic. The 
term does not include childrefc who are socially maladjusted, 
unless it is determined that they are seriously emotionally 
disturbed. 

(9) "Specific learning disability" means a disorder in one 
or more of the basic, psychological processes involved in 
understanding or in usirffe language, spolccn qr written, which 
may manifest itself in an imperfect ability to listen. *thiak 4 
speak, read, write, spell, or tqdo mathematical Calculations!* 
The term includes such conditions as perceptual handicaps, ' 
brain injury,, minimal brain disfunction, dyslexia, and de- 
velopmental aphasia. The term does not include children who 

. have learning problems which are primarily the result of 
visual, hearing, or motor handicaps, of mental retardation, of 
emotional disturbance, or of environmental, cultural, or 
economic disadvantage. 

(10) ''Speech impaired" means a communication disordpr 
such as stuttering, impaired articulation, a language impair- 
ment, or a voice impairment, which adversely affects a' 
child's educational performance. 

(I I) "Visually handicapped" means a visual impairment 
which, even with correction, adversely affects a child's edu- 
\ cational performance. The term includes both partially 
seeing and blind children. 

(20U.S.C. 14(WI),05)) 

, fSubparagraph (b)(9) amended in 42 Fed. Reg. 65083 (Dec. 29 
J977).] ' * 

(Subparagraphs ft>X7) and (b)(8) amended in 46 Fed. Reg. 3865 
(Jan> 16. 1981).] 
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Reg. 300.6 Include. 

As used in this part, the term" "include" means that the 
items named are not ai! of the possible items that are covered, 
whether like or urdike the ones named. ' 

(20U.S C. 1417(b)) 



\ 



Reg. 300.7 Intermediate educational unit. 

As used in this part, the term "intermediate educational 
unit" means any public authority, other than a local educa- 
tional agency, which: 

(a) Is undec the general supervision of a State educational 
agency; * '« 

(b) b established by State law for the purpose of providing 
free public education on a regional basis; and 

(c) Provides special education and related services to 
handicapped children within that State. . 

(20 U.S G 1401 (22)) 

Reg. 300.8 Local educational agency. 

(a) For the purposes of this part, the term "local educa- 
tionaf agency" also includes intermediate educational units. 
(20 IfcS.C. 1401 (8); : 
[Amended in 45 Fed. Reg. (April 3, 1980). J 
Reg. 300.9 Native language. 

As used in this part, the term ''native language" has the 
meaning given that term by section 703(a)(2) of the Bil ingual 
Education Act, which provides as follows: 

The temi M native language", when used with reference to a 
person «f limited English-speaking abjlity, means the language 
normally used by that person, or in the case of a child, Ihe language 
normally .used by the parents of the child. \ 

(20 U.S. C 880b- 1(a)(2); 1401(21)) 

Comment Section 602(2 1 ) of the Education of the Handicapped 
Act state* that the term "native language" has the same meaning as 
ihe definition from the Bilingual Education Act. (The term isTised in 
Ihe prior notice and evaluation sections under Reg. 300.505(b)i2) 
and Reg. 300.532(a)(J) of Subpart E.) In using the term, the Act 
docs not prevent the following means of communication: 

( 1) In all direct contact with a child,(including^vai^rrbiTOf the 
child), communication would be in the language normally used by 
the child and not that of the parents, If thereis a difference between 
the two* 

(2) If a person is deaf or blind, or has no written language, the 
mode of communication would be that normally used by the person 
(such as sign language, brdille, or oral communication). 



Reg. 300.10 Parent. 

As used in this part, the term "parent" means a parent, a 
guardian, a person acting as a parent of a child, or a surrogate 
parent* who has been appointed in accordance with 
Reg 300.514. The* term docsnot include the State if the 
> child is a ward of the State. 
* • 

(20 U.S.C."!^*) 

Qtmmvnt. The term "parent" is defined to include persons 
acting in the place of a parent, such as- a grandmother or stepparen^ 
with whom a child lives, as well as person/ who are legally respon. 
siblc for a child's welfare. 

Reg. 300. 1 1 Public Agency. 

As used in this part, the term "public agcncy"?ncludes the 
State educational agency, local educational agencies, inter- 
mediate educational units* and any. other political subdivi- 
sions of the State which are responsible for providing educa- 
tion to handicapped children. 

(20 U.S.C. I4|2(2)(B). 1412(6), (1413(a)) 
Reg. 300.12 Qualified. 

As used in this part, the term "qualified" means 
„ person has met State educational agency approved or recog- 
nized certification, licensing, registration, or other compara- 
ble requirements which apply to the area in which heorsrje is 
proviaing special education or related services, jfcfc 

(20U.S.C. 1417(b)) 

Reg. 300.13 Related services. 

(a) As used in this part, the term "related services^means 
transportation and such developmental, corrective, and other 
supportive services as are required to assist a handicapped 
child to benefit from special education, and includes speech 
pathology and audiology, psychological services, physical 
and occupational therapy, recreation, early identification and- 
assessment of disabilities in children, counseling services 
and medical services for diagnostic or evaluation purposes! 
The term also includes school health services, social work 
services in schools, and parent counseling and training. 

(b) The terms used in this definition are defined as follow*. 
'()) "Audiology" includes: 

(i) Identification of chiyren with hearing loss; 

(ii) Determination of the range, nature, and degree of 
hearing loss, including referral for medical or other profes- 
sional attention for the habitation of hearing; 
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^> (iii) Provisior of habilitative activities, such as language 
abilitation, auditory training, speech reading (lipremling), 
hearing evaluation, and speech conservation; 

(iv) Creation and administration of programs for preven- 
tion of hearing loss; 

(v) Counseling and guidance of pupils, parents, and 
teachers regard jng hearing foss; and 

(vi) Determination of the child's need for group and indi- 
vidual amplificdtioii, selecting and fitting an appropriate aid, 
and evaluating the effectiveness of amplification. . 

(2) "Counseling services" means services provided by 
qualified social workers, psychologists, guidance coun- 
selor?, ior other qualified personnel . . 

(3) "Early identification" meansjhc implementation of a 
formalplan for identifying a disability as early as possible in 
a child's life. * 

(4) 4i Medical services" means services provided by a 
licensed physician to determine a child's medically related 
handicapping condition which results in the child's tieed for 
special education and related services. * 

(5) "Occupational therapy" includes: 

(i) Improving, developing or restoring functions impaired 
or lost through; illness, injury, or "deprivation; 

(ii) Improving ability to perform .tasks for independent 
functioning when functions are impaired or lost; and 

(iii) Preventing, through early intervention, initial or 
further impairment or loss of function. 

(6) "Parent Counseling and training" means assisting par-j 
Vents in understanding the. special needs of thtlr child and 

providing parents with information about child development. 
* ' (7) "Physical therapy" - means services provided by a 
qualified physical therapist. 

(8) "Psychological services" include: 

(i) Administering psychological and educational tests, and 
other assessment procedures; 

(ii) Interpret ng assessment results; * 

(iii) Obtaining, integrating, and interpreting information 
about child t^enavior and conditions relating -to learning. 

* (iv) Consulting with other staff members in planning 
school programs to meet the special needs of children as 
indicated by psychological tests, interviews, and behavioral 
evaluations; ami 

(v) Planningrand managing a program of psychological 
services, inducing psychological counseling for children 
and parents. I 

(9) "Recreation" includes: 

(i) Assessment of leisure function; 

(ii) Therapet tic recreation services; 

(iii) Recreati )n programs in schools and community agen- 
cies; and 

(iv) Leisure 
.(10)"Schoo 



education. ' * 

health services" means services proyided by 



a qualified school nurse or other qualified person. 
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(ll) "Social work services in schools." include: 

(i) Preparing a social or developmental history on a handi- 
capped child; 

(ii) Group and individual counseling with the child and 
family;, 

(iii) Working wity those jfoblems in a child's living situa- 
tion (home, .school, and rfflfimunity) that affect the child's 
adjustment in school; and s <* 

(iv) Mtirilizing school and community resources to enable 
the chilcpo receive rnaximum benefit from his or her educa- 
tional program. 

(\2) "Speech pathology" includes: 

(i) Identification of children 'with speech or language, 
disorders; * \^ - 

(ii) Diagnosis and appraisal of specific speech or language 
disorders; * t 

(iii) Referral. for medical or other professional attention 
necessary for the habilitation of, speech or language 
disorders-; 

(iv) Provisions of speech and language services for the 
habilitation or prevention of communicative disorders; and 

(v) Counseling and guidance of parents, children, and 
teachers regarding speech and language disorders. 

(13) ^Transportation" includes: 
% (i) Travel to and from school and between schools, ^ 

(ii) Travel in and around school buildings, and V 

(iii) Specialized equipment (such as special or adapted 
buses, lifts, and ramps), if required to provide special trans- 
portation for a handicapped child. 

(20U.S.C. 1401(17)) , * 

i 

\ 



Comment. With respect to related services, the Senate Report 
states: 1 

The Committee bill provides a definition of "related services," 
making clear that all such related services may not be required for 
each individual child and that such term includes early identification 
and assessment of handicapping conditions and the provision of 
services to minimize the effects of such conditions. ^ 

(|enate Report No. 94-168, p. \l (1975)) 

\ 

The HsVof related services is not exhaustive and may include 
other developmental, corrective, or supportive, services (such as 
artisticand cultural programs, and art, music, and dance therapy), if 
they are required to assist a handicapped chHd to benefit from 
special education. 

There are certain kreds of services which might be provided by 
persons from varying professional backgrounds and with a variety 
of operational titles, depending upon requirements in individual 
States. For example, counseling services might be provided by 
social workers, psychologists, or guidance counselors; and 
psychojngical testing might be done by qualified psychological 
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examiners. psychtmictn\is. or psychologists, dcptffediny upon Stale 
standards 

Ejch rcLned service defined undcHhis part m;iy include .ippro 
pnaie administrative and supervisory activities that :ire necessary 
for program planning, management, .ind evaluation. 

Reg 9 . 300.14 Special education. 

• (a)(1) As used in this part, the term •'special education" 
means specially designed instruction, at rocost to the parent. 
1o meet the unique needs of a handicapped child, including 

0 classroom instruction, instruction in physical education, 
home instruction, and instruction in hospitals and 
institutions. 

(2) The term inclirdes speech pathology, or any other 
related service, if the service consists of specially designed 
instruction . at no cost to the parents, to meet the unique needs 
of a handicapped child, and js considered "special educa- 
tion** rather than a "related service" under State standards. 

(3) The term also includes vocational education if it con- 
sists of specially designed instruction, at no cost to the 
parents, to meet the unique needs of a handicapped child. 

(b) The terms, in this definition are defined as follows: 
( I) "At no cost" means that all specially designed instruc- 
tion is provided without charge, but does not preclude inci- 
dental fees which are normally charged to Aonhandicapped 
students or their parents 4s a part of the regular education 
program. 

(^) "Physical education" is defined as follows: 
< (i) The Xcrm means the development of: 

(A) Physical and motor fitness; 

(B) Fundamental motor skills and patterns; and 

(C) Skills in aquatics, dance, and individual and group 
games and sports (including intramural and lifetime sports). 

• (it) The term includes special physical education, adapted 
physical education, movement education, and motor de~ 
velopment. \ ft 

t20U.SC I40KI6)) 

(3) "Vocational education" mea reorganized educational 
programs which are directly related to the preparation of 
individuals for paid or unpaid employment, or for additional 
preparation for a career requiring other than a'baccalaureate 
or advanced degree. 

<20U.,SC. 1401(16)) 

Comment, ( I ) The definition o£" special education" is a parties • 
larly impor&tm one unu>r these regulations, since a child is not 
handicapped unless he or she needs specfal education, (Sec the 
definition of "handicapped children" in section 300.5.) The defi- 
nition of ^related services" (section 3004;*) also depends on this 



definition, since .1 related service nui\l be necessary for a child 10 
benefit from special education Therefore, if a child docs not need 
special education, there can bo no "related services. " and the child 
(because not "handicapped") is not covered under the Act, 

(2) The above definition of vocational education is taken from the 
Vocational Education Act ol 1961. jn amended hy Pun L 94-482 
vUndcrthat Act. "vocational education" includes 1ndusm.1l arts and 
consumer and fiomcmaking education programs. 



Subpart B— State Annua! Program 
Plans and Local Applications 



ANNUAL PROGRAM PLANS—GENERAL 
Reg. 300. 1 10 Condition of assistance. 

In order to receive funds under Part B of the Act for any 
fiscal year, a State must .submit an annual program plan to the 
Commissioner through its State educational agency. 

(20U.S.C. !232c(b).J4l2. 1413) 
Reg. 300. Ill Contents of plan. 

Each annual program plan must contain the provisions 
required in this subpart. 

'(20U.5.C. 1412. 1413. I232c(b)) 

ANNUAL PROGRAM PLANS— CONTENTS 

Reg. 300^121 Right to a free appropriate public 
education. 

(a) Each annual program plan must include information 
which shows that (he State Jias in effect a policy whicji 
insures that all handicapped children have the right to a free 
appropriate public' education within the>dgc ranges and 
timelines under Reg. 300.122. 

(b) The information must include a copy of each State 
statute, court order. State Attorney General qpinion. and 
other State document that shows the source of the policy. 

* (c) The information must show that the policy: 

(1) Applies to all public agencies in the State; 

(2) Applies to all handicapped children; 

(3} ^Implements the ftfmritics established under 
Reg. 305.127(a)(1) of this subpart; and 

(4) Establishes timeliness fo* implementing the policy. Jn 
accordance. with Reg $00 122. 

(20 U.S.C. 1412(1*). (2)(B). (6). 1413(a)(3)) 



. / 



' f» SUPPLEMENT 45 
W APRIL 3, 1981 



,B-9 



0 



BEG. 300.1 £1" 



83 



102:56 



EDUCATION for the HANDICAPPED LAW REPORT 

7 



^^300.122 Timeliness and ages for free appropriate 
public education! 

(a) General. Each annual program plan must include in 
detail the policies and procedures which the State will under 
take or has undertaken in order to insure that a free appropri- 
ate public education is available for all handicapped children 
aged three through eighteen within the State noUater than 
September I, 1978. and for all handicapped childien aged 
three through twenty-one within the State not later than 
September I # F980. 

(b) Documents relating to timeliness. Each annual pro* 
gram plan must include a copy of each statute, court order, 
attorney general decision, and other State document which 
demonstrates that the State has established timelines in ac- 
cordance with paragraph (a) of this section. 

(c) Exception. The requirement in paragraph (a) of this 
section doe* not apply to a State with respect to handicapped 
children aged three, four, five, eighteen, nineteen, twenty , or 
twenty -one to tne extent that the requirement would be incon- 
sistent with Slate law or practice, or the order of any court, 
respecting public education for one or more of those age 
groups in the State. 

(d) Documents relating to exceptions. Each annual pro- 
gram plan must: 

(1) Describe in detail the extent to which the exception in 
-paragraph (c) of this section applies to the State, and' 

(2) Include a copy of each State law, court order, and other 
dement which provides a basis for the exception. 



fSX. I4!2(2)(B)) 



Keg, 300,123 Full educational opportunity goal. 

Each annual program plan must inclbde in detail the 
policies and procedures which the State will undertake, or j 
has undertaken, in order to insure that the State has a goal of 
providing full educational opportunity to alt/handicapped 
children aged birth through twenty-one. V v 

(20U.S.C. I4I2C2KA)) 



(b) For the cwent school year 

'(!) The number of handicapped children aged birth 
through two, who arc receiving special education und related 
services; an^ * * 

(2) The number of handicapped children: 

(i) Who arc receiving a free appropriate public education, 

(ii) Who need, but are not receiving a free appropriate 
public education, 

(iii) Who are enrolled in public and private institutions and 
are receiving a free appropriate public education, and 

(iv) Who are.enrollcd in public and private institutions and 
are not receiving a free appropriate public education. 

(c) The estimated numbers of handicapped children who 
are expected to/eceive special education and related services 
during the*next school year. 

(d) A description of the basis used to determine the* data 
required under this section. 

(e) The data required by paragraphs (a), (b), and (c) of thjs 
section musfbe provided: 

(1) For each disability category (except for children aged 
birth through two), and 1 

(2) For each of the following age ranges: birth through 
two, three through five, six through seventeen, and eighteen 
through twenty-one. * 

<20U:$.e. I4I2(2)(A)) 



ConuTiem. In Pajt B of the Act, ihe term "disability" is used 
interchangeably with " handicapping condition**. For consistency 
in this regulation, a child with a "disability" means a child with one 
of the impairments listed in the definition of "handicapped chil* 
dren" jn Reg. 300.5, if the child needs special education because of 
the impairment? In essence, there is a continuum of impairments. 
When an impairment js of such a nature that the child needs special 
education, it is referred to as a disability, in these regulations, and 
the child is a "handicapped" child. , » 

States should note that data required under this section are not to 
be transmitted to the Commissioner in personally identifiable form. 
Generally, except for such purposes as .monitoring and auditing, 
neither the States northe Federal Government should have to collect 
data under this part in personally identifiable form. 



Reg. 300.124 Full educational opportunity goal — data 
requirement. 

^Beginning with school year 1978-1979, each annual pro- 
gram plan must contain the following information: 

(a) The estimated number of handicapped children who 
need speciaFe^ucnan and related services. 

71 




Re£. 300.125 Full educational opportunity goal- 
timetable. 

(a) General requirement. Each annual program plan must 
contain a detailed timetable for accomplishing the goal c»f 
providingTuIl educational opportunity for all handicapped 
children. 
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(blConifut i»l umvnihlc (I) The timetable must indicate 
what percent ol the touil estimated number of handicapped 
children the State expects to havc.full educational opportu 
nily in each succeeding school y^ar. 

(2) The data required undcr^this paragraph must he 
provided 

(i) For each disability category (except for children aged 
birth through two), and 9 

(ii) For each of the following age nmges: birth through 
two, three through five, six through seventeen, and cightc.cn 
through twjnty-onc. 

(20 U S.C I4I2I2UA)) 



Reg* 300.126 Full educational opportunity goal — 
facilities, personnel, and services. 

(a) Gam til i tyiaremcnt. Each annual program plan must 
include a description of the kind and number of facilities, 

{ personnel., and services necessary throughout the. State to 
meet the goal of providing full educational opportunity for all 
handicapped chdd r en. The State educational agency shall 
include the data required under paragraph.(b) of this'section^ 
and whatever additional data are necessary to*meet the 
requirement. 4 

(b) Stntis'licul description. Each annual program plan must * 
include the following data: 

(1) The number of additional special class teachers, re- 
source room teachers, and itinerant or consultant teachers 
needed for each disability category and the number of each of 
these who are currently employed in the State. 

(2) The number of other additional personnel needed, and 
the number currently employed in the Slate, including school 
psychologists. schoqJ social workers, occupational 
therapists, physical therapists, home-hospital teachers, 
speech-language pathologists, audiologists, teacher aides, 
vocational education teachers, work study coordinatqrs. 
physical education teachers, therapeutic recreation spe- 
cialists, diagnostic' personnel, supervisors, and other instruc- 
tional and non-instructional staff. 

,(3) The total number*, of pcrsortficl reported under para- , 
£raph (b) (I) and f2) of this, section,* and the salary costs o(j 
thoQe personnel. * , 

(4) The number and kind of facilities needed for handi-J 
capped children and the number and kind currently in use in 
the State, including regular classes serving handicapped 
children, self-contained classes on a regfi^ar school campus 
resource 1 rooms, pnvate^pecial education*day schools, pup 
lie speciar education day schools, private special education 
residential schools, public special education residential 



schools, hospital programs, occupational therapy facilities, 
physical therapy facilities, public sheltered workshops, pri- 
vate sheltered workshops, and other types of facilities. 

(5) The total number of transportation units needed for 
handicapped children, the number of transportation units 
designed for handicapped children which are in use in the 
State, and the number of handicapped children who use these 
units to benefit from special education. 

(c) /)<i/<m alvearies. The data required under paragraph (b) 
of^fiis section must be provided as follows. 

(1) Estimates for serving all handicapped children who 
require special education and related services, 

(2) Current year data, based on the actual numbers of 
handicapped children receiving special education and related 
services (as reported under Subpart G), and 

(3) Estimates for the next school year. 
({\)-Riitioiii{le. Each annual program plan must include a 

description of the means used to determine the number ar.d 
salary costs of personnel. 

(20 USC. I4|2(2KA)) v 



\ ... 

Reg. 300.127 Priorities/ s f 

(a) General requirement . Each annual program plan must 
include information which shows that: M , 

(1) The State has established priorities which meet the 
requirements under Regs* 300 320-300.324 of Subpart C. 

(2) The State' priorities meet the timelines under Reg. 
300.12? of this subpart, and ^ 

(3) The State has made progress in meeting those 
timelines. 

(b) Child (lata. (I) Each annual program plan'musj show 
the number of handicapped children known by the State to b$ 
in each of the first two priority groups named in Reg. 300 321 
of Subpart C: 

(i) By disability category, and ~ 
(ti) By the age ranges in Reg. 300.124(c)(2) of this sub- 
part. 

(c) Activities and rewunes, Each annual program plan, 
must sho\y /or each of the first two priority groups. - 

(1) The programs, services* and activities that are being 
carried out in. the State, 

(2) The Federal, State, and Ideal resources that have been 
committed during the current schooTyear, and 

(3) The programs, services, ac ivifics, and resources thaP 
arc to be provided during the next school year 

(20 USC )4I2(.D) • 
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300.128 Identification, location, and evaluation of 
r iandicapped children. 

# (a) General reqmremvnl. Each annual program plan must 
include in detail the policies and procedures which the SfSiic 
will undertake or hus undertaken to insure that: 

(1) All children who are handicapped, regardless of the 
severity of (heir handicap, and who are in need of special 
education and related services are identified, located, and 
evaluated;*and 

(2) A practical method is developed and implemented to 
determine which children are Currently receiving needed 
special education and related services and which children are 
not currently receiving needed special education and felated 

. services. P * k 

(b) Information. Each annual program plan must: 

( 1 ) Designate the State agency (if other than the State 
educational agency) responsible for coordinating the plan- 
ning and implementation of the policies and 'procedures « 
under paragraplv(a) of this section: 

(2) Name each agency that participates in the planning and 
~ implementation and describe the nature and extent of its 

participation; 

(3) Describe the extenPto which: 

(i>The activities described in paragraph (a) of this section 
have been achieved under the current annual program plan, 
and 

(ii) The resources named for t/ies© activities in that plan 
.have been used; , 

^M4) Describe each type of activity to be carried out during 
j^ncxt school year, including the role of the agency named 
*cr paragraph (b)(1) of this-section, timelines for complet- 
ing those activities, resources that^will be used, and expected 

* outcomes; , 

(5) Describe how the policies and procedures under para- 
graph (a) of this section will be monitored to insure that the 
State educational agency obtains: 

(i) *The number of handicappped children within each 
disability category that have been .identified, located, $n& ' 
evaluated, and 

(ii) information adequate to evaluate the 'effectiveness of 
those policies and procedures; and * 

(6) Describe tKe method the State oses to determine which 
•children are currently receiving special education and related 
services and whicfrchildren are. not receiving special educa- 

, tion and ^related services. 

(20U.S.C. I4I2(2)(C) 

£onmttnt. The Stale is responsible for insuring thai all handi- 
capped children are identified, located, and evaluated, including 
-children in all public and private agencies and institutions in the 
Siatc. Collection and use of data areSubject to ihe confidentiality 
requirements in Regs..300.560-3OO.576 



Reg. 300.129 Confidentiality of personally identifiable 
information. N 

(a) Each annual program plan must include in detail the 
policies and procedures which the State will undertake or has 
undertaken in order to insure the protection of the confiden- 
tiality of any personally identifiable information collected, 

, used, or maintained under this part. 

(b) The Commissioner shall use the criteria in Reg*. 
j£00.5n{)-3(X) 576 of Subpart E to evaluate-the policies and 
' procedures of the State under paragraph (a) of this section. 

(20U.S.C. I4I2(2)(D): 1417(c)) 

Comment The confidentiality regulations were published in Ihe 
Federal Register in final form on Fcbnjury 27, 1976 (41 FR 8603- 
8f»I()),and met the requirements of Part B of the Act. as amended by 
Pub. L. 94-142. Those regulations are incorporated in Regs 
300.560-300.576 of Subpart E. 



Reg. 300.130 Individualized education programs. 

(a) Each annual program plan must include information 
t which shows that each public agency in the State maintains 
records of thd' individualized education program for each 
handicapped child, and ea<;h public agency establishes, re- 
views, and revises each program as provided in Subpart C- 
*(b) Each annual ^jmgram plan must include: 

eacWJtatc statute, policy, and Standard that 1 
regulates the manner in which)ndividualized education pro- 
grams are developed, implemented, reviewed, and revised, 
\ and 5 

(2) The procedures wh^ch the State! educational agency 
follows in monitoring and'eValuating those, programs. • 
(?0U.S.C. 1412(4)) # . . 

Reg, 300.131 Procedural safeguards. • 

Each annual program -plan must include procedurah 
safeguards- which insure that the requirements ih Regs. " 
- 300.500-300.5 l*of Subpart E are met. 

(20 U.S.C. I4K(5XA)) 

Reg. 300.132 Least restrictive environment. 

(a) Each annual program plan must include procedures ' 
which insure that the requirement in Regs. '300.550- 
300.556 of Subpart E are met. • 

(b) Each annual program plan must include the following 
information: \ 

(I) The number of handicapped children in the State, 
within each disability category, who are participating in 
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regular education .programs, consistent with Regs. 
300 550*300.556 of Subpart E' f 

(2) The number of handicapped children who arc in .sepa- 
rate classes or separate school facilities, or who arc otherwise 
removed from the regular education environment. 

(20 U.S.C. hH2(^HB)> 

Reg. 300, 133 Protection in evaluation proc&ircs. 

Each annual program plan must include procedures which 
insure that the requirements in Regs. 300.530-300.534 of 
Subpart E are met. 

(20 U.S.C. I4!2(5KC» 

Reg. 300.134 Responsibility of State educational 
agency for al! educational programs. 

(a) Each annual program plan must include information 
which shows that thc*requirements in Reg. 3(X).6Gpof Sub- 
part F arc met. 0 * r 

(b) The information under paragraph (a) of this section 
must include a copy oY each State statute. State regulation, 
signed agreement between respective agency officials, and 
any other document, that shows compliance with that 
paragraph. 

(20 U.S.C. 1412(60 • 



Reg. 300.136 Implementation procedures — State * 
educational agSncy. ^ # 

t .Each annual program plan must describe the procedures 
the State educational agency follows to inform.each public 
agency of its .responsibility for insuring effective implemen- 
tation of procedural safeguards for the handicapped children 
served by. that pub lie; agency. - " *• \ \ - ** 

(20 U.S C. ,I4'I2(6)) . ttt 

\ * 

.Reg. 300.137 Procedures for consultation. p * 

Each annual program plan must delude- an assurance that 
in carrying out the* requiremei*§ of section 612 of the* Act, 
'procedures are established fop consultation with individuals 
jnvoJved in or concerned witt£the education of handicapped 
children, including handicapped individuals and parents of 



handicapped children. 
(20 U.S.C. 14 / |2(7HA)) 



6 



Reg.300.138 Other Federal programs. 

Each annual program plan must provide that programs and 
procedures arc established to insure that funds received by 
the State or a»y*t>ublic agency in the State under any other 
Federal program, including section 12! of the Elementary 
and Sccondary^Education Act of 1965 (20 U S.C. 24le~2). 
section 305(b)(8) of that Act (20 O.S.C. 844a(b)(8)) or Title 
IV-Cofthat Act (20 U.S.C. 1831), and section I I0(a)of the 
Vocational Education Act of 1963, under which there is 
specific authority for assistance for the education of handi- 
s capped children, $rc used by the State, only in a manner 
consistent with the goal of providing free appropriate public 
9 education for all handicapped children, except that nothing in 
this section limits the specific requirements of the laws gov- 
erning those Federal programs. 

(20 U.S,C. M13(a)(2)) ■ 

Reg. 300.139 Comprehensive system of personnel 
development. ♦ . # 

Each annual program plan must include the material rc- 
. quired under Regs. 300. 380-300.387 of Subpart C. 

(20U.SXT 1413(a)(3)) 

Reg. 300.140 Private' schools. 

Each annual program plan must include policies and pro- 
cedures which insure that the requirements of Subpart D arc 
met. 

(20 U.S.C 1413(a)(4)) ' 



Reg/ 300.141 
childreiK 



Recovery of funds for mlsclassified 



Each annual program pla,n must include policies and pro- 
cedures *hich insure that the State seeks to recover any fumJs 
provided under Part B of the Act for services to a child who is 
determined to be erroneously classified as eligible to be 
counted under section 61 1(a) or (d) of the Act. 

(20 U.S.C. 1413(a)(5)) 

Reg. 300.144 Hearing on application. 

Each annual program plan must include procedures to 
insure that the State educationnl o agency f docs not take any 
final action with respect to an application submitted by a local 
educational agency befotie giving the local educational 
agency reasonable notice and an opportunity for_a heading. 5 

(20 U.S.C. 1413(a)(8)) 
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**g. 300.145 Prohibition-of commingling. 

Each annual program plan must provide assurance satis- 
factory to the Commissioner that funds provided under Part B 
oXthe Act are not commingled with State funds. 

(2oVs.C. I4!3(ah9)) 

Cowt/W. This assurance is satisfied by.the use of a separate 
accountin^ystem that includes an "audit trail" of the expenditure 
of the Pan irtiinds, Separate bank accounts ire not required. (See 34 
CFR 76, Subpart f* (Cash Depositories).) 

Reg. 300.14ff AnhaaJ evaluation. 

Each annual program, plan must include procedures for 
evaluation at least aiinually.of the effectiveness of progra/uf 
in Meeting the educational rteeds of handicapped children, 
including evaluation of individualized education programs. 
(20US.C,l4l3(a)(ll)) ' x \ 



Reg\ 30D.I47 State advisory panel. 

Each annual program plan must provide that the isouire- 
ments of Regs. 300.650-300.653 of Subpart F are met/ 
(20U.S.C. I4l3(a)(I2)) 



300.148 
.unds. 



Policies and procedures for use of Part B 



* 



Each annual program plan must set forth* policies and 
procedures designed to insure that funcls paid' to the State 
under Part B of the Act are spent in accordance with the 
•provisions pf Part-B, with particular attention given to sec- 
tions 61 |(b), 61 1(c), 61 1(d), 612(2), and 612(3) of the Act. . 
(30O.S.C. 1413(a)(1)) 



Reg. 300.149 Description of use of Part B funds. 

(a) State allocation. EaCh annual program plan must in- 
clude the following information about the State's use of funds 
under Reg. 31BS70 of Subpart C and Reg. 300.620 of 
Subpart Ft * \ s 

( I) A list of administrative positions, and a description of * 
duties for each person whose salary is paid in whole or in part 
twith those funds. 

(2) Forlgacb position, the percentage of Salary paio* with 
those funds. * 

(3) A description of each administrative actfyjty the Stat\^ 
i educational agency wjll carry out during the next school yean 

with tho$e, funds. _ 



W) A description of each direct service and each support 
service which the State educational agency will provide dur- 
ing the next school year with those funds, and the activities 
the State advisory panel will undertake during that period 
with those funds. 

(b)U>cal educational agency allocation. Each annual pro- 
gram plan must include: 

( 1 ) An estimate of the number and prr C ent of local educa- 
tionahigencics in the State which will receive an allocation 
under this part (other Jhnn local educational agencies which 
submit a consolidated application), ' / 

(2) An estimate of the number of local educational agen- 
cies which will receive an -allocation uuder a consolidated 
application, 

(3) An estimate of the number of consolidated applications 
and the average number of local educational agencies per 
application, and. 

(4) A description of direct services.the State educational 
agency will provide under Reg. 300.360 of Subpart C. 

QQ^r.S.C. l232db)(IHB)(ii)) 



Reg. 300.151 Additional information if the State educa- 
tional agency provides direct services. 

If a State educational agency, provides free appropriate 
pabiic^education for handicappec^children or provides them 
with dirccTsccyjccs, its annual program plan mu^t include the 
information requTred^under Regs. 300.226-300 228 
300.23 y and 300.235. 

(20 U.S.Cvl413(b» 



LOCAL EDUCATIONAL AGENCY 
APPLICATIONS— GENERAL 

R$g. 300.180 Submission of application. 

In order to reccivS.payments under Part B'of the Act for 
any .fiscal year a local educational agency must submit an 
application to the State educational agency. 

(20 tf.S.d. 1414(a)) 

Reg.%300.182* The excess cost requirement. 
* • 

A local educational agency may only use fpnds under Part* 
B of the Act for the excess costg^f providing special educa- 
tion and related services for handicapped children. 

(20 U.S.C. 1414(a)(1). (a)(2)(B)(i)) • „ 
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Regi 3<MVI Hp ; Meeting the excess cosft requirement. 

'{7) A local educational agency meets the excess cost rc * 
quircment tfl if has on Ihc uver.iee spent Lit least the amount 
determined jmder Reg. 3W> IX4 lor the education m each oi 
its handicapped children. This amount niay not include, tapi. 
tnl iHitla\ or debt service ° 1 

f . 

(20 U S C 1401(20). l4|4f.iMl>y 

[Amended in 45 Fed Ret: 2JMI (April 3, 1^80). ( 

. Comnn nt The excess cost requirement means ih.n the ltic.il 
eduention.il agency miisi spend u icrtam minimum amount torjhc 
education of its handicapped children before Pan B funds are used 
This insures thai children served with Pah B funds have :it lease the 
same average aifiount spent on them, fnuu sources other than Pan 
£. as do the children in the school district taken as a whole. . 

The minimum amount that must he spent for the education of 
handicapped children is computed under a statutory formula.. Sec* 
lion 300 1X4 implement*; this formula and gives a step-bv-Mep 
method to detenmnc the minimum amount. Excess costs are those 
co^ts^of special education and related services which exceed the 
QUffimiifu .niHHini Therefore, if a local educational agcitcy can 
nRow th.it \ has (on the a venire) spent the minimunr amount for the 
education or\mch of its handicapped children, it has nicj the excess 
cost requirement, and all additional costs are* excess costs. Pan B 
funds can then he used to pay for these additional costs, subject to 
other requirements of Pan B (priorities, etc.). In the •'Comment" 
under section 3m IS4. there is an example of how the minimum 
amount is computed 



Reg. 3IWM84 Excess costs— computation oT uiininitini 
amount. r f * . ' 1 

The minimum average amount a local educational agency 
must spend under Reg 300. 183 for the education of each ol 
its handicapped children is computed as follows: 

(a) Add all expenditures of the local ^educational agency in 
the preceding school year, except ''capital outlay and debr 
service: * * * * 

(l)l For elementary sxhool ( students, if the handicapped 
child is an elementary school student* or 

t2) For secondary school students, if the handicapped child 
is ^secondary schc\pl student. 

(b) From this amount, Subtract the total of the following 
" amounts spent for elementary school students or for ses^n- 
dary school students, as the ca\e may be: 

(1) Amounts the agency* spent in the preceding school year 
fmm fundvawarded under Part B of the Act and Titles I and 
VI! of the Elementary and Secondary Education Act of 1965. 
and 

(2) Amounts from S'ate and local funds which the agency 
spent in the preceding school year for: t 

(i) Programs for handicapped children, 

(ii) Prograrm fo meet the special educational needs of 
educationally deprived children, and 

(iii) Programs of bilingual education for children with* I 
limited English-speaking ability. . 

f{c) Divide the result under paragraph (b) of this section by 
the average number of students enrolled in the agencj in the 
preceding school year* * 
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( 1 ) In its elemental y schools, if the handicapped child tf 
elementary (school student, or 

(2) In its secondary schools, if the handicapped child is a 
secondary (chool student, 

(20 U.S.C. jl4l4(a)M)) 

Ctnwiciid Hie following is an example of how a local Vduca* 
noual agendy might compute the average minimum amount it must 
spend lor the education of each of its handicapped children, under 
Reg. 300 \jy llus example lollowsihe lormula in Reg 300 IH4. 
I 'inter the siamic and regulations, the local educational agency must 
make one domination U»r handicapped children in its elementary 
schools and a separate compulation tor handicapped children in i»s 
secondary Schools I lie computation lor handicapped school stu- 
dents would W done as lollows:" 

a. First! the local educational agency must detenmnc its total 
amount of expenditures for elementary school students from all 
sourees-jlocal. State, and Federal (including Pan B)— in the pre- 
ceding sdhool year. Only capital outlay and debt service .arc 
excluded/ , 

EuMiflle A local educational agency spent the following 
amounts /last year for elementary school students (including its 
handicapped elementary school students): 

(1) Front local tax funds $2.750 000 

(2) From Stale fuijds 7.000 00(1 

(3) From Federal funds 7^ q(xj 



10.500.000 



Of this total, $500,000 was foi. capital outlay and debt service 
j relating) to the edujptyon of elementary school students This must 
be subtracted from total expenditures: • 

I * 1 $10,500,000 

I • •% > —500.000 

'Total expenditures for elementary school stu- «. ~" 
> dents (less capital outlay and debt service) 10.000.000 
b. piext. the- local educational agency mu.*t subtract amounts 
vpentjfon 

. (I) Programs for handicapped children; • 

' (2)jPrograms itfmcet the special educational needs of education- 
ally deprived children; and 

(3) Programs of bilingual education for children w.ith limited 
Engl sh-speaking abiliiy. 

These are funds wfoich the local educational agency actuaii> 
spent, not funds received last year but carried over for the current ' 
school year. 

joniplc. The" local educational agency spenj the following 
auicjuni.s for elementary school students last yeac. 



( |) From funds under Title I of t hi Elcmdn- 
|ary and Secondary Education Act M 1965 
I?) From a speciaf Slate program for educa. 

iionally deprive* children 

•(3) From a grant under Pan B 

((4) From Stale funds for the education of 

jhandieappcd children .1 

C5) Fium a locally»fundcd program for- 

fhantiicapped children .'. 

6) From a grant for a bilingual' education 
program under Title VII of the Elementary 
and Secondary Education Act of 1965 



Total 



$300,000 

200.0<X)' 
200.000 

$00,000 

250,uOO 

150.000 
- 1 .600.000 
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A local educational agency would alsoancludc any pi her fund? it 
V , .nt itom Federal. State , or local sources for the three Katie 
purpo*»$: handicapped children/cducaiiunally deprived children, 
and bilingual education for children with limited English-speaking' 
ability ) 

This amount'!* subtracted from the local educational agency's 
total expenditure for elementary school students comptitcd above: 

* — I.4MA.4KM) 



8 .400. (XX) 



c. The local educational agency next must divide by the average 
number of students enrolled in the elementary schools of the agency 
last year (IncluJing tts handicapped students). $ 
. Example Last year, an average of 7.0<X) students were enrolled 
in the agency's elementary schools. Yhis must be divided into the 
amount computed under themlwve paragraph: 

$3,400,000/7,000 students equals $l.2(Xy*iudcnt. , 

This figure is in the minimum amount the local educational 
agency mu\\ >pend (on the average) for tber education of each of its 
9 handicapped students. Funds under Part B may be used only for 
costs over and above this minimum. In this example* if the local 
educational agency has 100 handicapped elementary school stu- 
dents, it must keepVccords adequate to show that it has spent at least 
$120,000 for the education of those students (100 students times 
Sl.200/student>. not including capital outlay and debt service. 

This SI 20*000 may come from any funds except funds under Part 
B, subject t£^ny legal requirements that govern Jhe use of those 
other funds. 

*f the local educational agency has handicapped secondary school 
V Jems, it must do the same computation for them. However the 
amounts used in the computation would, be those the local educa- 
tional agency spent last year for the education of secondary school 
students, rajher than for elementary school students. 

Reg. 300.185 Computation of excess costs — consoli- 
. dated application. 

The minimum average amount under Reg. 3Q0. 183 where " 
two or more local educational agencies submit a consolidated 
application* is the average of the combined minimum aver- 
age amounts determined under Reg. 300.184 in those agen- 
cies tor elementary or secondary school students, as the case ■ 
may be. ' * 

O0U.S.C I4l4ia)fl)) 



Reg. 300.J86 
funds. 



Excess costs— limitation orpise qf Part B" 



tn) The excess cpist requirement prevents/ a local educa* 
tional agency fmm using funds provided unJerPart B of the 
Act r to v pay for all of the costs directly attributable to the 
education of a handicapped child* subject to/paragraph (b) of 
» this section. . ] 

(b) The excess cost requirement does ndt prevent a local 
educational agency from using Part B funcft to pay for all of 
the costs directly attributable to the education of a handi- 
capped child in any of the age ranges fhree, fourTfive, 
eighteen, nineteen, twenty, or twenty-onejf no local or State 
funds are available for nonhandicapped children in that age 
range. However, the local educational agfcncy must comply 
with the nonsuppfanting and otlierrequirerhents of this part in 
providing the education services. 

(20U.S.C. 1402(20); 1414(a)(1)) 



Reg. 300.190 Consolidated applications. 

(b) Required Applications. A State) educational agency 
may require local educational agencies to submit a consoli- 
dated application fqr payments under Part B of the Act if the 
State educational agency determines that an individual appli- 

, cation submitted by a local educational agency will be disap- 
proved because: 

(1) The agency's entitlement is hiss than the $7 500 
minimum required by section 61 l(c)(4)(A)(i) of the' Act 
(Reg. 300.360(a)(1) of Subpart C); or 

(2) The agency is unable to establish and maintain pro- 
grams of sufficient size and seqpe to effectively meet the 
educational neeaYof handicapped children. 

(c) Size and scope of program. The State educational 
agency shall establish standards and procedures fordetermi* 

- nations unp>r paragraph (b)(2) of this section. 

(20U.S.C. 1414(c)(1)). 

[Amended in 45 Fed. Reg. 22531 (Aprrt3. 1980).] 
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Reg. 300.192 State regulation ~ 0 f consolidated 
applications. 

(a) The State educational agcn<$ shall issue regulations 
with respect to consolidated appljptions suhini^cd under 
this part. 

(b) The State educational agency's regujptionj/must: 

(1) Be consistent with Sectiofl 6l2(l)-(7) ajd Section 
613(a) of the Act, and c \ * 

(2) Provide participating localjeducationnl agJncifc* 
j<5int responsibilities for impleirjlnting progranA receiving 
payments under tjjis part 

(20U.S.C I4I4(cH2)(B\) 

(c) If an intenncdiatc educational , unit is required under 
State lqw to carry out this part, tgejoint responsibilities given 
to local educational agencies uftder paragraph 0b)(2) of this 
section do not apply to the administration and disbursement 
of any payments received by She interme^Jiatd educational 
^pit. Those adinmistrative\retponsibiIrties must be carried 
out exclusively by the interrfi|diate educational unit. 

(20U.S.C. 1414(c)(2)(C)) 



State educational agency approval; 



fceg. 300.193 
disapproval. 

<c) In carrying out its furdbtions under thisjsection^each 
State educational agency shill consider any decision result- 
ing from a hearing under Regs. 300.506-kjo.513 of Subpart 
E which is adverse to the lopai educational agency involved 
in the decision. 



*<20 US.C. I4l4(hH3» 
fAmended in 45 Fed, Reg. 



f53l (April 3, 1980).] 



Reg. 300.194 Withholding. 

0 » / j 

(a) If a Slate educational pgency, after giving reasonable 
- notice and an opportunity/for a hearing to a local* educational 

agency, decides that thd local educational agency in the 
administration of an application approved by theState educa- 
tional agency has failed/to comply with any requirement ft 
the application, the State educational agency, after giving 
notice to the local educational agency, shall: 

(1) Mal^no further/ payments to the local educational 
agency until the State /educational agency is satisfied that 
there is no longer any failure to comply with the requirement; 
or . t 

(2) Consider its decision in its review of any application 
made.by the local educational agency under Reg. 300.180; 

(3) Or both. . 

(b) Any local educational agency receiving a notice from a 
State educational agency under paragraph (a) of this section 
is subject to (he public notice provision in Reg. 300.592. 

(20U.S.C \4tMb)<m 



LOCAL ED,UCATIO*aL*AGENCY 
APPKlCATlONS-fCQNTENTS 



7 Reg. 300.220 Child identification 



Each application must inc/ude procedures which insure 
that all children residing witHin th : jurisdiction of the focal 
cUucationafagcnty who are jnandii rapped, regardless of the* 
seventy of their handicap, Jnd who are in need of special 
education and related services arc 
evaluated, including a practical 
whictfehitdren arcctirrentiy receiv 
which 



tion and related services an 
receiving needed special 

(20U.S.6. 1414(a)(1)(A)) 



identified, located, and 
method of determining, 
ng needed special educa- 
children are not currently 



iucatiou and related services. 



Comment The local edui 
ing that ail hatfflicapped c 
titled, located, and evulual 
private agencies and institutions withir 
*T $nd use of data are subj 
Regs. 300.560.300.576 



itional ag< ncy h responsible for insur 
Itfrcn within its jurisdiction are iderv 
including children in all public and 
s withir that jurisdiction. Collection 
to the* cor fidentiality requirements in 
Subpart E 



Reg. 3P0.221 Confidentiality of personally Identifiable 
infor/m&tion. 

Each application rriust include policies and procedures 
which insuife that the/ criteria in Regs. 300.560-300.*574 of 
Subpart E are met. ' 

(20U.S.C. I4I4(a)(l)^B)) 

Keg. 300.222 Full educational opportunity goat; 
timetable. * 

$ach application must: (a) Include a goal of providing full 
educational opportunity to all handicapped childcn, aged 
birth through 21, and 
vf (b) Include a detailed timetable for accomplishing the 
H 6al. j > 

QOi^SC. 1414(a)(1)(C), (D)) 

Reg. 300^22i ^Facilities, personnel, and services. 

Each applications^ provide a description of the kind 
and number of facilities, personnel, and services necessarylo 
meet the goal in Reg. 300.222. ^ ^ 

(20 US.C. 1414(a)(1)(E)) 

Reg. 300.224 Personnel development. 

Each application must include procedures for the im- 
plementation and use of the comprehensive system of per- 
sonnel development established by the State educational 
agency under Reg. 300. 140. • • * 

(20U.S.C !4I4(a)(l)(C)(i)) 
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s Reg. ^00.225 Prtoritles. ' > 

4 * • ' % 35- 

Each application must include priorities which meei^the 
' requirements of Regs 300.320^300.324. . , 

(20 U.S.C. !4I4(tJ('!*KCKii)) * . * ■ s 



Ref . 300.226 Parent involvement. 



Each application must include procedures to insu/e that, in 
meeting the goti under Reg. 300.222. (he locaf educational . 
agency makes provision for participatiorurf and consultation 
with parents or guardians of handicapped children 

120 U.S.G 14l4(aXIXCXiii» 



Reg* 300.227 Participation In regular. educatlorr * 
programs. ' < 9 * / 

(a) Each application must include procedures to insure that % 
to the maximum extent practicable, and consistent with 
Reg* 300.550-300.553 of Subpart E. the local educationaj 
agency provides speciaJ services to enable handicapped chil- * 
dren ro participate in regular educational programs. . 

(b) Each application must describe: 

( 1 ) The types of alternative placements that are available 
for handicapped children, and 

(2) The numfter of.handicapped children within each dis* 
ability category.who are served in each type of placement. 

G0U.S.C. !414<a){lXCXiv)) . 

Reg. '300.229 Excess cost. 

Each application must provide assurance satisfactory to 
the State educational agency that the local educational 
agenev uses funds provided under Part B of the Act only for 
costs which exceed the amount computed under Re^ 
300. 184 fnd which are directly attributable to the education 
* of handicapped children. 

(20U.S.C !414(aX'iXB)) / 
v 

Reg- 300.230 "Nonsupptantlng. * 

(a) Each application must provide assurance satisfactory to 
the £tate educational agency that the local educational 
agency uses funds provided under Part B of the Act to 
\upplement and, to the extent practicable, increase the level 
of State and fecal funds expended for the education of handi- 
capped children, and in no case to supplant those State and 
local funds" ' ^~ 




(b) To meet the requirement in paragraph (a) of thiX 
jtfection. ^ > * • f « « 

( I ) The total aiMint or average per capita amount of*State 
*and -local schbdl^unds budgeted by t}je local edueaiional 
agency for exrxndituifes Jn the current fiscal- year.. fiSrHhe, N ~ * 
educattorMif^arfdical^d children must.be at Jeast equal io' * 
the total amoynt or average per capita amounV^State and ' 
local yhaof funds actually expended for the tffucatioi of * 
hand|capF>efl children in t ho most recent preceding fiscal year ' 
• for whi^hs Information is available. Allowance may be 
made for: K ^ . 

(i) Decreases tn.enrollment of handicapped children; and 
' (;0 Unusualljphjrfce amounts of funds expended for sucto 
Jong-term purpos* a$ % the acqujsifiojvof equipment and the 
v construction of school facilities; and ' m , ^ - 
. (2) The locareducational agency must not' use Part B funds* ♦ 
to displa'afc State or local funds /or any particular cost. * 

(20q.SfC. \4\4m^)(B)% ' ^ \ 

Contmef -{Jnder *atmcs j£cif*s Tn\p Pof (he Elementary and 4 "° 
Secondary Educatfort Act of f9§5, as amended, (he requirement t 
to not supplant funds that •Voujd" have been expended 'if (he * 
Federal funds were not available The requirement unacTParkB, 0 
however, is to not supplant funds which haveAeen "expend*. 
^This use of the past tense suggests that the funds referred to arc t'ho/f 
which the State or local agency actually spent at some* time before ' • 
the use of the Part B funds. Therefore, in judging compliance with 
this requirement. Vhe Commissio% lookslo'see if Part B funds are- 
-used for any costs whichwere previously paid for wi(h State or locaC *'« 
funds. , ^ v * * 

The nonsupplanting •requirement p/ohibits « Ideal educational 
agency from supplanting State and local funds with'Part B funds on 
eithei an aggregate ba^yy/for a given\expcnditurc. This means that 
if an LEA spent5l0« t 000 for special education in FY I977, i» must 
budget at least $ l(X),000 in FY I978, u'nless one of the conditions in 
Reg. 300.230<b)(f) applies. , 

Whether a local educational agency supptams with respect to a 
particular cost would depend on the circumstances, of the^xpendi- 
ture. For example, if a teacher's salary has tfcen switchad fromtocal 
funding to Part B funding, this would appear to be supplanting. 
However, if that teacher was taking over a different position (sudiO' 
as a resource room teacher, fortxampleh it would not be supplant- 
\z. Moreover, it might be important to consider whether the par- 
ticular action of a local educational agency Jed to an increase :n 
services for handicapped children over that which previously 
existed. The intent of the requirement is to insure that Part B fund's 
areXised to increase State and local efforts and arc not used to take j 
their place. Compliance would be judged with this aim in mind. The • * 
supplanting requirement is not intended to inhibit better services to • 
handicapped chil/ren. 9 

Reg, 300.231 Comparable services.^ \ • 

(a) Each application must provide assurance .satisfactory to 
the State educational agency that the local educational 
agency meets the requirements of this section. 



V 



REG. 30Q.225 



ERiC 



B-18 ■ * 

G) 1981 CRR Publlahlng Company, Waahlngton. d.C. 20005 



n 



52 



EDUCATION OF THE HANDICAPPED REGULATIONS 



102:65 



"4 

'local* 



tb) A locaT -educational agency may not use funds under 
Part B of the Act to provide services to handicappcd<|£Idrcn 
unless the agency u&s SUjtc and local funds to provide 
services to those children which , taken as* whole* are at least 
fompaffaWrtb services provided to other handicapped chil- 
dren in that Iota! educational agency. 

(c),Each local educational agency shall maintain records 
which show that the agency meets the requirement in para* 
graph (b) of this section. 

(20 U.S!C. 1414(a)(2)(C)) j w 

Comment. Under the ' •comparability" requirement, if State and 
local funds are used io provide certain services, those services must, 
be provided wtih .State and locajtfunds t^all handicapped children in 
the local educational agency who nVed-trJShr. Part B funds may then 
be used to supplement ejusting^scrvice*, or to provide additional 
services to meet special needs. This, of course, is subject to the 
other requirements ofdthe Act. including the priorities under 
Regs. 300.32O-3OO.324. ' r 

Reg- 300.235' Jntfividualfced education program.' 



Each application must mcludc procedures to assur#that the 
. local tducational/agency complies with Regs. 300.340- 
300.349 of Subpart' C. 0 

aoV.S.C. I4!4fa)(5)) 

Reg. 300.237 Procedural safeguards. 

Each application must provide assurance satisfactory to 
the State educational agency that the local educational 
agency has procedural safeguards which meet the require- 
ments of Regs. 300.500-300.514 of Subpart E. 

(20U.S.C. 1414(a)(7)) 

Reg. 300.238 Use of Part B funds, 

Each application must describe how the local educational 
agepcy will use the funds under Part B of the Act during the 
next school year. 

(20U.S.C. 1414(a)) . \ 

Reg. 300.240 Other requirements. 

Each local application must include additional procedures 
and information which the State educational agency may 
require in order to meet the State annual program plan, re- 
quirements under Regs. 300. 1 20-300. 151. 

(20US.C 1414(a)(6)) 



APPLICATION FROM SECRETARY OF 
* INTERIOR 



Reg. 300.260 Submission of annual application; 
s approval. 

</ 

In order to receive payments under (his part, the Secretary 
of Interior shall submit an annual application which: 
. (a) Ivleets applicable requirements of Section 614(a) of the 
Act: 

(b) Includes monitoring rjrocedures which are consistent 
wfth Reg. 300.601: and 

, (c) Includes other material as agreed to by the Commis- 
sioner and the' Secretary of Interior. 

(20U.S.C. 1411(0) ' 




Reg. 300.261 Public participation. . 

In the development of the application for the Department 
of ^iterior, the Secretary of Interior shall provide for public 
participation consistent with Regs. 300,280-300.284. 

(20U.S.C. 1411(0) 



Reg. 300.262 Use of Part B funds. 

(a) The Department of Interior may use five percent of its 
payments in any fiscal year, or $200,000, whichever is 
greater, for administrative costs in carrying out the provi- 
sions of this Part. 

(b) The remainder of the payments to the Secretary of (he 
Interior in any fiscal year must be used in accordance with the 
priorities under Regs. 300.320-300*324 of Subpart C. 

(20U.S.C. 1411(0) - 



Reg. 300.263 Applicable regulations. 

The Secretary of the Interior shall comply with the re 
quirements under Subparts C, E, and F. ; 

(20U.S.C 14! 1(0(2)) 



B-19 



SUPPLEMENT 45 
APftll, & 1951 



REG. 300.263 



102:66 



-EDUCATION for the HANDICAPPED LAW REPOR1 



■ 0 



PUBLIC PARTICIPATION 



Reg. 300,280 Public hearings before adopting an an- 
nual program plan. 

(a) Prior to its adoption of an annual program plan, the 
State educational agency shall: ^ 
(J) Make the plan available to the general public*, 

(2) Hold public hearings, and 

(3) Provide an opportunity for comment by the general 
public on the plan. 

(20U.S.C. 1412(7)) 



Reg. 300.28! Notice. v 

. (a). The Stat^^ucai4oi»^geney-flhaH;provide notice to 
the general public of uVpublic hearings. 

(b) The notic^ must be in sufficient detail to inform the 
public about: 

(1) The purpose and scope of the annual program plan and 
its relation to Part R of the Education of the Handicapped 
Act, 

(2) The availability ofjhc annual program plan, 

(3) The date, time, and location of each public hearing, 

(4) The procedures for submitting writteiv comments about 
\plan. and 

■ ,5) The timetable for developing the final plan and submit* 
ting it to the Commissioner for approval. 

(c) The notice must be published or announced: 

( I ) In newspapers or other media, or both , with circulation 
adequate to notify the general pbblic about the hearings, and 
(2) Enough in advance of the date of the hearings to afford 
interested parties throughout the State a reasonable opportu- 
nity to participate. 

(20 U.S.C. 1412(7)) 



Reg. 300.282 Opportunity to participate; comment 
period. 

(a) The State educational agency shall conduct the public 
hearings at times and places that afford interested parties 
throughout the State a reasonable opportunity to participate. 

(b) The plan must be available for comment for a period of 
at least 30 days following the date of the notice under 
Reg. 300.281. 

(20 U.S.C. 1412(7)) 



Reg. 300.283 Review of public comments before adapt- 
ing plan. $ 

Before adopting its annual program plan, the State educa- 
tional agency shall: 

(a) Review and consider all public comments, and 

(b) Make any necessary modifications in the plan. 

(20 U.S.C. 1412(7)) 



Reg.-300.284 Publication and availability ofapproved 
plan. 

After the Commissioner approves an annual program plan, 
the State educational agency shall give notice jn newspapers 
-or other fpedia, or both, tharthe plan is approved. The notice 
tnust name places throughout the State where the plan is 
available for access by any interested person. 

(20 U.S.C. 1412(7))- * 



Subpart C— Services 
FREE APPROPRIATE PUBLIC EDUCATION 



Reg. 300.300 Timelines for free appropriate public 
education. 

(a) General. Each State shall insure that free appropriate 
public education is available to all handicapped children aged 
three through eighteen within the State noij^ter than Septem- 
ber 1, 1978, and to all handicapped children aged three 
through twenty-one within the State not later than 
September I, 1980. 

(b) Ag^ ranges J-5 and 18-21. This paragraph provides 
rules for applying the requirement in paragraph (a) of this 
section to handicapped children aged three, four, five, 
eighteen, nineteen, twenty, and twenty-one: 

( 1 ) If State law or a court order requires die State to provide 
education for handicapped children in any disability category 
in any of these age groups, the State must make a free 
appropriate public education available to all handicapped 
children of the same age who have that disability. 

(2) If a public agency provides education to non-handi- 
capped children in any of these age groups, it must make a 
free appropriate public education available to at least a pro- 
porti'onaie number of handicapped children of the same age. 

(3) If a public agency provides education to 50 percent or 
more of its handicapped children in any disability category in 
any,of these age groups, it must make a free appropriate 
public education available to all of its handicapped children 
of the same age who have that disability.' 
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(4) If a public agency provides education to a handicapped 
• child »n any of these age groups, it must make a free appro- 

^ ' pnalc public education available to that child and provide that 
child and his or her parents all of the rights under Part B of the 
Act and thU part. 
J (5) A State is not requircdio make a free appropriate public 
education available to a handicapped child in one of these age 
groups if: * , 

(i) State law expressly prohibits, or do^s not authorize, the 
expenditure of public funds to. provide education to non- 
handicapped children in that age group; or' 
A (ii) The requirement is inconsistent with a court order 

which governs the provision of free public education to 
handicapped children in that State. 

(20 US.C. I4I2(2)(B); Sen. Rep t. No 94-<*8 p. 19(1975)) 

Comment. 1. The requirement to make free appropriate public 
education available implies to all handicapped children within the 
State who arc in the age ranges required under Reg. 300 300 and 
who need special education and related services. This includes 
handicapped children already m school and children with less severe 
handicaps, who axe not covered under the priorities under Rce 
300 321. 4 

2. In order to be in compliance with Reg. 300 300. each Slate 
must insure thauhc requirement to identify, locate, and evaluate all 
handicapped children is fully implemented by public* agencies * 
throughout the State. This means that before September 1978, 

4 every child who has been referred or is on a waiting list for evalua- 

tion (including children in school as well as those not receiving an 
education i must be evaluated in accordance with Reg?. 300.330- 
300.533 of Subpart E. If, as a result of the evaluation, it is deter- 
mined that a child needs special education and related services, an 
individualized education program must be developed for the child 
by September 1, 1978, and all other applicable requirements of this 
part must be met. 

3. The requirement to identify, locate, and evaluate handicapped 
children (commonly referred to as the "child find system") was 
enacted on August 21, I97£, under Pub. L. 93*380. While each 
State needed time to establish and implement its child find system, 
the four year period between August 21, 1974, and September I, 
1978. is considered to be sufficient to insure that the system is fully 

* operational and effective on a Statewide basis. 

Under the statute, the age range for the child find requirement 
(0*21) is greater than the mandated age range for proyiding free 
appropriate public education (PAPE). One reason for the broader, 
age requirement under ''child find** is to enable States to be aware * 
of and pfan-for younger children who will require'special education 
and related services. It also tics in with the full educational opportu- 
nity goaJ requirement, which has the same age range as child find. 

. Moreover, while a State is not requfred to provide ••PAPE" to 
handicapped children below the age ranges mandated under Reg. 

f 300 300, the State may, at its discretion, extend services to thqse 

"children subject tq»thc requirements on priorities under Regs. 

1 -300.320^00 324 ' * 
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Reg. 300.30! Free appropriate public education- 
methods and payments. 

(a) Mitch State may use whatever State, local, Federal, and 
private sources of support are available in the State to meet 
the requirements of this part. For example, when it is neces- 
sary to place a handicapped child in a residential facility, a 
State could use joint agreements between the agencies in- 
volved for sharing the cost of that placement. 

(b) Nothing in this part relieves an insurer or similar third 
party from an otherwise valid obligation to provide or to pay 
for services provided to a handicapped child. 

(20US.C. 1401(18); I4I2(2)(B)) 



Reg. 300.302^ Residential placement. 

If placement in a public or private residential program is 
necessary to provide .special education and related .services to 
a handicapped child, the prograqi. including non-medical 
care and rooffi and board, must be at ftp cost to the parents of 
the child. \ 

(20U.S.C. 1412(2KB); 1413(a)(4)(B)) 

Comment This requirement applies to placements which are 
made by public agencies for educational purposes, and includes 
placements in State-operated schools for the handicapped, such as a 
State school for the deaf or blind. 



Reg. 300.303 Proper functioning of hearing aids. 

Each public agency £al( insure that the hearing aids worn 
by deaf and hard of hearing children in school are functioning 
properly. 

(20U.S.C. I4I2(2)(B)) !. 

Comment. The report of the House of Representatives on the 
1978 appropriation bill includes the following statement re a ardinc 
hearing aids: * ' 

In its report on the 1976 appropriation bill the Committee ex- 
pressed concern about the condition of hearing aids worn by chil- 
dren in public schools A study done at the Committee's direction-by 
the Bureau of Education for the Handicapped 1 reveals that up to 
one-third of the bearing aids arc' malfunctioning. Obviously, the 
Committee expects the Office of Education will ensure that hearing 
impaired school children are receiving adequate professional. as- 
sessment, follow-up and services. 

(House Report No. 95-38*, p. 67 (1977)) 



\ 



\ 



B-21 



SUPPLEMENT 45 
APRIL 3,19*1 



< • 



. REG. 300.303 



102:§8 



EDUCATION for the HANDICAPP£D LAW REPORT 



( 



I *. g. 300.304 Full'cducational opportunity feoal. 

(a) Each State educational ageftcy shall insure that each 
public agency establishes a nd implements a goal of prpviding 
full educational oppetftunity.to all handicapped children in 
the area served by the public agency. 

(b) Subject to the priority requirements under Regs. 
3OO.320-3O0.324, a State or local educational agency may 
use Part B funds to provide facilities, personnel, and services 
necessary to meet the full educational opportunity goal. 

(20 MS C. I4I2(2)(A). 1414(a)(1)(C)) 

I r * 

♦cow/wir. n meeting ihc lull educational opportunity goal, the 
Congress also encouraged local educational agencies to include 
artistic and cultural activities in programs supported under thisypart, 
subject to the bnority requirements under Regs. 30O.32O-30O.324, 
This po$t is addressed in the following statements from the Senate 
Report on Pub L. 94-142: » 

The use of thfc art s'as a teaching tool for the handicapped has long 
been recognized as* a viable, effective way not only of teaching 
special sJcilU. bui also of reaching youngsters who had otherwise 
been umcachahlc The Committee envisions that programs under 
this bill could well include an arts Component and, indeed, urge.% 
that local educational agencies include the arts in programs for the 
handicapped funded under this Act. Such a program could cover 
both appreciation of the arts by the handicapped youngsters, and the 
utilization jaf the arts as & teaching tool per se. 

Muscunf settings have often been another effective tool in the 
teaching of handicapped children. For example, the Brooklyn 
Museum has been a leader in developing exhibits utilizing the 
"heightened tactile, sensory skill of the blind. Therefore, in light of 
' • national policy concerning the use of museums in Federally 
•ported education programs enunciated in the Education 
nmendmcnts of 1974. the' Committee also urges local educational 
agencies to include museums in programs for the handicapped 
funded under this Act. 

(Senate Report No. 94- 168. p. 1 3 41 975)) 



Reg. 300.305 Program options. 



\ 



Each public agency shall take step's to, insure that its handi- 
capped children have, available to tfiern the variety of educa- 
tional programs and services available to»nonhandtcapped 
children in the area served by the agency, including art, 
music, industrial arts, consumer and homcmaking education, 
and vocational education. 

(20 U.S.C. I4I2(2)(A); !4l4(a)(lKC)) 

Comment. The above list of program options is not exhaustive, 
and could includcany program or activity in which nonhandicapped 
students participate. • Moreover, vocational education programs 
must be specially designed if necessary to enable a handicapped 
student to benefit fully from those programs; and the set-aside funds 
under the Vocational Education Act of 1963. as amended by 
Pub. L. 94-482, may be used for this purpose. Part B funds may 
also be used, subject to- the priority requirements under Rces. 
300.320-300.324. ' * 



Reg. 300.306 Nonacademic services. * 

(a) Each public agency shall take steps to provide 
noifacadcmic and extracurricular services and activities in 
su£h manner as i\,neccssary to afford handicapped children 
an equal opportunity for participation in those services and 
activities,, .• 

4b} Nonacademic and extracurricular services and ac- * 
tivities may include counseling services, athfetics^transpor- 
tation, health serv/ces, recreational activities, special interest 
groups or clubs sponsored by the publicagency, refcrrars to 
agencies which provide assistance to handicapped persons^ 
and employment of students, including both employment by 
the public agency and assistance in making outside employ- 
ment available. 

(20U.S.C. I4I2(2)(A); 1414(a)(1)(C)) 

Reg. 300.307 Physical education. < 

, (a) General. Physical education services, specially de- 
signed if necessary, must be made avaikbic to every handi- 
capped child receiving a free apprbp^pW)Hc education-. 

(b) Regular physical education. Eal&i&andicapped rfhild 
must be afforded the opportunity to participate in the regular 
physical education program available to nonhandicapped 
children, unless: 

(1) The child is enrolled full tiqie in a separate facility ;'or 

(2) The child needs specially designed physical education, 
as prescribed in the child's individualized education 
program. ^ 

^ m (c) Special physical education. If specially designed phys- 
ical education is prescribed j n a child's individualized educa- 
tion program, the public agency responsible for the education 
of that child shall provide thc&scrvices directly, or^ake 
• arrangements for it to be provided through other public or * 
private programs. r 

(d) education in separate facilities. The pubjic agency 
responsible for the education of a handicapped child who is 
enrolfed in a separate facility shall insure that uic^cTttkL 
receives appropriate physical education services in com-A ^ 
pliancc with paragraphs (a) and (c) of this section. 

.(20 U.S.C. 1401(16); I4I2(5)(B); 1414(a)(6)) s 

Comment. The Report of the House of Representatives on ' * 
Pub. L. 94- 142 includes the following siatcmcnt.regarding physical > 
education: y 

Special education as set forth in the Committee bill includes 
instruction in physical education, which js provided as a matter of 
course to all nonhandicapped children enrolled in public cfcmcncar, 
and secondary schools. The Committee is concerned thai although 
these services are available to and required of all children in our 
school systems, they are often viewed as a luxury for handicapped 
children. ' , • *^ * 

* * * «s . 

The Committee expects the Commissioner of.Education to take 
whatever action^ necessary to assure that physical education ser* . 
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viccN arc avuilablclo .ill handicapped children, and has spccihc.illy 
included physical education wiihin the dctlmiion of spcci.il educa- 
tion ui make vicar that ihc Coninuttcc expects such services, spc- 
cully deigned where necessary, to be provided j s .hi integral part 
of the cducaiHin.il program til" every handicapped cry Id 

(HihjsC .Report No .$1-3*2. p 9(1975)) i 



PRIORITIES IN THE USC OF 
PART B FU^IDS 

Reg. 300.320 Definitions of "first priority children," 
and "second priority children.'* 

For the purposes of Regs. 300.32 1 •300.324. the term: 

(a) "First priority children" means handicapped children 
who: f 

(1) Arc in an age group for which the State must make 
available free appropriate public education Under Reg 
300.300: and 

(2) Arc not receiving any education. 

(b) "Second priority children" means handicapped chii-* 
dren. within each disability, with the most severe handicaps 
who are receiving an inadequate education 

(20U.S C m2(3» 

Comment Afler September I * I978 fc there should be no second 
priority children, since Stales niusi insure*, as a condition of receiv- 
mg Part B funds for fiscal year I979^that all handicapped children 
will have available a free appropriate pilblic education by that date. 

NOTE— The term "free appropriate publkreducation." as de- 
fined in Reg. 3(H) 4 of Subpart A. means "special education and 
/elateu^services which * * * arc provided in conformity with an 
individualized education program.* * *." 
* New "First priority children" wit! continue to be found by the. 
State alter September 1. 1978 through on-going efforts lo identify/ 
locate, and evaluate all handicapped children. 

Reg. 3<Mh321 Priorities. . . 

(a) Each State and local educational agencYshall use funds 
provided under Part B of i\\e Act in the following ordcrtof 
priorities: 

(1) To provide free appropriate public education to first 
priority children, including the identification, location, and 
evaluation of first priority children. • ' 

(2) To provide fr&e appropriate putoic education to second 
priority children. Including the idermfication. 'location, and » 
evaluation of second priority children. 

(3D To meet the other requirements in this part. 

(b) The requirements of paragraph (a) of this section do nor 
apply to funds which the State uses for administration undfef 
Reg. 300.620^ ' , 

(20 U.S.C. l4|^(b)(l)(B). (b)(2)(B). <c)(l)<$. (c)(2)(A)(ii)) 



(c) State and local educational agencies may not use funds 
under Part B of the Act for prcsefvice training. 

(20 USC 14 IValH). Senate Report No 94-I68.P 34(1975)) 

Vtunmvtti Note that a Stale educational agency as well as local 
c cdiiuilioii.il agencies must use Part B funds (except the portion used 
lor Slate jilmimsir.il ion) for the priorities. A State may have to ^ct 
aside .i portion ol its p.,rt B allotment to be able lo serve newly 
identified first priority children 9 
After September I. 1978, P.irt B funds may be used: 

(1) To continue supporting child identification, location, and 
evaluation activities; 4 

(2) To provide free appropriate public education to newly iden- 
lified first priority children; 

(3) To meei the lull educational opportunities goal required under 
$ 300 304. including employing additional personnel and providing 
in-service training, in order lo increase the level, intensity and 
quality of service^ provided to individual handicapped children; and 

(4) To mecMhc other requirements of Part B 



Reg. 300.322 First priority children—school year 
J977-1978. J 

(a) In school year 1977- 1978, if a major component qf a 
first priority child's proposed educational program is not 
available (for example, there is no qualified teacher), the 
public'agency responsible for the child's education shall: ' 

^(1) Provide an interim program of services for the child; 
and 

(2) Develop an individualized education program for full 
• implementation no later than September I. 1978. 

. (b) A local educational agency may use Pan Blinds for 
training or other support services in School year I9n£-1978 
onlyjf all of its first priority children have availabfe to them at 
least an interim program of services. 

(c) A State educational agency 'may use Part B funds for 
training or other support services in school year 1977-1978 
only if all first priority children inihe State have available to 
•.them at least an interim program of services, 

(20 U.S.C. 1411(b). (c)) 



Comment, Thivprovision is intended to make it clear that a State 
or local educational agency may not delay placing a previously 
unserved (first priority) child until it has, for example, implemented 
an in-service training program. The child must be placed. After the 
child is in at least an interim program, the State or local cducniion.il 
agency may use Part B funHs for training or olhcr support service^ 
needed lo provide ihat child with a free appropriate public 
education \ f 
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Reg. 300.323 Services to other children. 

If a State or a local educational agency is providing free 
appropriate pubjic education to all its first priority children, 
that State or agency may use funds provided under Part B of 
the Act: 

(a) To provide free a^propriatejpublic education to handi- 
capped children who are not receiving any education and who 
are in the age groups not covered under Reg. 300.300 in that 
State; or 

(b) To provide free appropriate public education to second 
priority children; or. 

(c) Both/ ( 

(20 U.S.C. UI!(bXIXB). (bX2MJ) # (cX2XAXii» 

Reg. 300 -324 Application of local .educational agency to 
use funds for the second priority. 

A local educational agency may use funds provided under 
Part B of the Act for second priority children, if it provides 
assurance satisfactory to the State educational agency in its 
application (or an amendment to its application); 

(a) That all first priority children have a free appropriate 
public education available to them; 

(b) That the local educational agency has a system for the 
identification, location, and evaluation of handicapped chil- 
dren, as described in its application; and 

.(c) That whenever a first priority child is identified, lo- 
cated, and evaluated, the local educational agency makes 
available a free appropriate public education tQ the child. 

(20U.S.C. UII(bXIXB), (cXIXB); !4l4(aXIXCXii)) 



^INDIVIDUALIZED EDUCATION PROGRAMS 

Reg. 300.340 DeftnltioL ' 

As used in this part, the term "indivicfoalized education 
t program** means a written statement for'a handicapped child" 
that is developed and implemented in accordance with Regs. 
3OO.34l-300.349. 

(20 U.S.C. I40l('l9)) 

Reg. 300.341 State educational agency responsibility. 

(a) Pjsblic agencies. The State educational agency shall 
insure that each public agency develops and implements an 
individualized education program for each of its handicapped 
children. * 
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(b) Private schools ami facilities. The State educational 
agency shall insure that an individualized education program 
is developed and implemented for each handicapped child 
who: i 

( 1 ) Is placed in or referred to a private school or facility by 
a public agency; qr 

(2) Is enrolled in a parochial or other private school and 
receives special education or related services from a public, 
agency. 

(20 U S.C. 1412(4). (6); 1413(a)(4)) 

Comment. This section applies to all public agencies, including 
othec State agencies (e.g.. departments of mental health and wel- 
fare), which provide special education to a handicapped child either 
directly, by contractor through other arrangements Thus, if a S»ate 
welfare agency contracts with a private school or facility to provide 
special education to a handicapped child, that agency would be 
responsible for insuring that an individualized education program is 
developed for the ehild. , 



Reg. 300.342 Wh^n individualized education programs 
must be in effect. 

(a) On October 1, 1977. and at the beginningW each 
school year thereafter, each ptrblic agency shall have in effect 
an individualized education program for every handicapped 
child who is receiving special education from that agency. 

(b) An individualized education program must: 

f (1) Be in effect before special education and related ser- 
vices are provided to a child; and 
. (2) Be implemented as soon as possible following the 
meetings under Reg. 300.343. 

(20U.S C. I4I2(2XB), (4). (6); 1414(a)(5). Publ. L 94-I42*Sec« 
8(0(1975)) 

* Cotttmrnt Under paragraph (b)(2). it is expected that a handi- 
capped child's individualized education program (IEP) will be im- 
plemented immediately, following the meetings under Reg. 
300.343. An exception to this would be ( I ) v. hen the meetings occur 
during the summer or a Vacation period, or (2) where there arc 
circumstances which require a short delay (e.g.. working out trans- 
^ Donation arrangements). However, there can be no undue delay in 
providing special education and related services to the child. 

! ' 

. Reg. 300.343* Meetings. 

(a) General. Each public agency is responsible for initiat- 
ing and conducting meetings for the purpose of developing, 
reviewing, and revising a handicapped child's individualized 
education program. 
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(b) Handicapped children currently scrvrfi If the public 
agency has determined that a handicapped chilU wil) receive 
special education during school year 1 977- 1 978. a meeting 
must be held early enough to injure that an'individualizcd 
education orogram is developed by October I, I977. ^ 

(c) Other handicapped .children For a handicapped child 
who is not mcluded undo* paragraph (b) of this section, a 
meeting must be held within thirty calendar days of a deter- 
mination thai the child needs special ed ication and related 
services. ' 

(d) Review. Each public agency shall initiate and conduct 
meetings to periodically review each child's individualized 
education program and if appropriate revise its provisions. A 
meetingjnust be held for this purpose at least once a year. 

(20 U.S C. 14I2(2)(B). (4). (6); 1414(a)(5)) 

Comment The dales on which agencies must have individualized 
education programs (lEPfl in effect arc specified in Reg. 300.342 
(October I. 1977. and the beginning of each school year thereafter). 
However, except for new handicapped children (i.e., those 
evaluated and determined taneed special education after October 1 , 
I977T. ihe timing of meetingsto develop, review, and revise lEPs is 
left to the discretion of each agency. 

♦ In order to have lEPs in effect by the dates in Reg 300 342. 
agencies could hold meetings at the end of the school year or dunng 
the summer preceding those dates. In meeting the October 1 , 1977 
timeline, meetings could be conducted up through-the October 1 
dale Thereafter, meetings may be held any time throughout the 
year, as long as lEPs are in effect at the beginning of each school 

1 

The statute requires agencies to hold a meeting at least once each 
year in order to review, and if appropriate revise, each child's IEP. 
The liming of those meetings could be on the anniversary date of the 
last IEP meeting on the child, but this is left to the discretion of the 
agency. 



Reg. 300.344 Participants in meetings. 

(a) General. The public agency shall insure that each 
meeting includes the following participants: 

'(l)*A representative of the public agency, other than the 
child's teacher, who is qualified to provide, or supervise the 
provision of. special education. 
< (2) "fhe crrrftfs teacher. 

(3) One or both of the child's parents, subject to Reg. 
300.345. ] 

. (4) The child.- where appropriate. 

(5) Other individuals at the discretion of the parent or 
agency. ^ 



(b) t:\alnanon personnel For a handicapped child who 
has been evaluated for the first time, the public agency shall 
insure: 

( 1 ) That a member of the evaluation team participates rn 
the meeting: or 

(2) That the representative of the public agency, ihe child's 
teacher, or some other person is present at the mecimg. who 
is knowledgeable about the evaluation procedures used with 
Ihe child and is familiar with Ihe results of the evaluation. 
(20 USC 1401(19). '|4I2(2)(B). (4). (6). 1414(a)(5)) 

Comment I In deciding which teacher will panic ipate in meet- 
ings on a child's indi\ idualizcd educafcon program, the agency may 
wish to consider the following possibilities: 

(a) For a handicapped child who is receiving special education, 
the "teacher" could be the child's special education teacher If the 
child's handicap is a speech impairment, the "teacher" could bethe 
speech-language pathologist. 

(b) For a handicapped child who is being considered for place- 
ment in snccral education, the "teacher" could be the child's 
regular teacher, or a teacher qualified to provide education in the 
type of program in which iho child may be placed, or boih, 

(C) It the child is not in school or has more than one teacher, the 
agency may designate which teacher will participate m the meeting 

2 Either the teacher or the agency' representative should be 
qualified in the area of the child's suspected disability. 

3 For a child w^ose primary handicap is a speech impairment, 
the evaluation personnel participating under paragraph (bj( I } ot this 
section would normally be the speech-language pathologist. 



Reg. 300.345 Parent participation. 

(a) Each public agency shalt take steps to insure that one or 
both of the parents of the handicapped child are present at 
each meeting or are afforded the opportunity to partfcipate. 
including: 

(1) Notifying parents of the meeting early enouglvto insure 
that they will have an opportunity to attend; and • 

(2) Scheduling the meeting at a mutually agreed on time 
and place. 

(b) The notice under^ paragraph (a)( I ) of this section must 
indicate the purpose, time. an,d location of the meeting, and 
£ whp will be in attendance. 

(c) If neither parent can attend, the public agency shall use 
other methods to insure parent participation, including indi- 
vidual or conference telephone calls. 

(d) A meeting may be conducted without a parent in 
attendance if the public agency is unab/c to convince the 
parents that they should attend. In this ca^e the public agency 



\ 



ERLC 



V 



B-25 



SUPPLEMENT 45 
APRIL 3. 1981 ' 



REG. 300.345 



102:72 



EDUCATION for tHe HANDICAPPED LAW REPORT 



ust have a record of its attempts to arrange a mutually 
greed on time and place such as; 

(1) Detailed records of telephone calls made or attempted 
arjji the results of those calls. 

(2) Copies of correspondence sent to the parents and any 
responses received, arid 

(3) Detailed records of visits made to the parent's home or 
place of employment and the results of those visits. 

(e) The publfc agency shall take whatever action is neces- 
sary to insure that the parent understands the proceedings at a 
meeting, including arranging for an interpreter for.parents 
who are deaf whose rjati ve language is other than English. 

#(f) The public agency shall give the parent, on request, 
copy of the individualized education program. 

(20 U.S.C. 1401(19); 1412(2X8), (4). (6); 1414(a)(5)) ^ 

Comment. The notice in paragraph (a) could also inform parents 
that they may bnng other people to the meeting. As indicated in 
paragraph (c). the procedure used to notify parents (whether oral or 
written or both) is left to the discretion of the agency, but the agency 
must keep a record of its efforts to contact parents. 



Reg. 300.346 Content of individualized education 
program. 

The individualized education program for each child must 
include: 

(a) A statement of the child's present levels of educational 
% rformance; 

(b) A statement of annual goals, including short term 
instructional objectives; 

(c) A statement of the specific special education and re- . 
lated services to be provided to the child, and the extent to 
which the child will be able to participate in regular educa- 
tional programs; • 9 

(d) The projected dates for initiation of services and the 
'anticipated duration of the services; and 

(e) Appropriate, objective criteria and evaluation proce* . 
^ures and schedules for determining, on at least an annual 

otsis, whether the short term instructional objectives are 
being achieved. 

» * 
(20 U.S.C. 1401(19); 1412 (2)(B), (4), (6); 1414(a)(5); Senate 
Report No. 94-168, p. 1 1 (1975)) 



, (2) The agency shall insure' that a representative of the 
private school facility attends the meeting. If the representa- 
tive cannot attend, the agency shall use other methods to 
insure participation by the private school or facility, includ- 
ing individual or conference telephone calls'. 

(3) The public agency shall also develop an individualized 
education program for each handicapped child who was 
placed in a private schoolor facility by the agency before the 
effective date 'of these regulations. 

(b) Reviewing and revising individualized education pro- 
grams. (I) After a handicapped child enters a private school 
or^ facility, any meetings to review and revise the child's 
individualized education program may be initiated and con- 
ducted by the private school or facility at the discretion of the 
public agency. 

(2) If the private school or facility, initiates and conducts 
these meetings^ the public agency shall insure-that the parents 
and arr agency representative: ** 

(i) Are involved in any decision about the child's indi- 
vidualized^ducation program; and s , 

(ii) Agree to any proposedchanges in the program before 
those changes are implemented. 

(c) Responsibility. Even if a private school or facility 
implements a child's individualized education program, re- 
sponsibility for compliance with this part remains with the 
public agency aifd the State educational agency. 

(Z0 U.S.C. 1413(a)(4)(B)) 



JReg. 300.348 Handicapped children in parochial or 
other private schools. 

If a handicapped child is enrolled in a parochial or other 
cprivaje school and receives special education or related ser- 
vices from a public agency, the public agency shall: 

ia) Initiate and conduct meetings to develop, review, and 
^revise an individualized education program for the child, in 
accordance\with Reg. -300.343; and 

(b) Insure that a representative of the parochial or other 
private school attends each meeting. If the representative 
cannot attend, the agency shall use other methods to injure 
participation by the private school, including individual or- 
confertnee telephone ^calls. 

(20 U.S.C. !4W(aX4)(A)) 



Reg. 300.347 Private school placements. 

(a) Developing individualized education programs .*(!) 
Before a public agency places a handicapped child in, or 
refers a child to, a pri vaje school or facility, the agency.shall 
initiate and conduct a meeting tqdevelopran individualized 
education program for the child in accordance with Ree. 
300.343. ' 6 



keg. ^00.349 Individualized education ptogram— 
accountability. ^ * 

o Each public, agency must provtfte special education and 
related services to a handicapjied child in accordance with an 
individualized education program. However/Part B of the 
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/fct does not require that any agency, teacher, or other person 
be held accountable if a child docs not achieve the growth 
projected in the' annual goals and objectives. 

(2Q U.S.C. I4IA3KB). 1414(a)(5). (6); Cong. Rec. at H7\\l 
(daily cd., July 21. 1975)) 

Comment This section i.s nTtendcd to relieve concerns that the , 
individualized education program constitutes a guarantee by me 
public agency and ihc teacher that u child will progress ut a specified 
rate However, this section doc\ not relieve agencies and teachers 
from making good failh efforts to assist the child in achieving the 
objectives and goals listed in the individualized education program. 
Further, the section does not lijmt a parenrVright to complain and 
ask for revisions of ihe ehild's program, or to invoke due process 
procedures, if the parent f C cls tnat these effons are not Keirrg made. 

/ DIRECT SERVICE BY THE STATE 
EDUCATIONAL AGENCY 



Reg. 300.360 Use of local educational agency allocation 
foi* direct services. 

(a) A State educational agency may not distribute funds to 
a local educational agency, and shall use those funds to insure 
the provision of a free appropriate public education to handi- 
capped children residing in the area served by the local 
educational agency, if the local educational agency, in any 
fiscal year: , 

(1) Is entitled to less than $7,500 for that fiscal year 
(beginning with fiscal year 1979); 

(2) Does not submit an application that meets the require- 
' ments of Regs. 300.220-300.240; 

(3) Is unable or unwilling to establish and maintain pro- 
grams of free appropriate* public education; 9 

~* (4) Is unable or unwilling to be consolidated with other 
local educational agencies in order to establish and maintain 
those programs; or 

(5) Has one or more handicapped children who can best be 
served by a r regional or State center designed to meet the 
needs of those children. 

(b) In jtieetimj the requirements of paragraph (a) of this ' 
section, the State* educational agency may provide special 

.education and related services directly, by contract, or 
through other arrangements. m * 

(c) The excess cost 'requirements under Regs. 300482* 
,300.186 do not apply to the State educational agency. 

(20 U.S.c/l41 1(c)(4); 1413(b); 1414(d)) ' 

. Comment.- Section 300.360 is a combination of ihree provisions 
in the statute (Sections 6 1 1 (c)(4). 6 1 3(b), art 6 1 4(d) ). This section 
focuses mainly on the State's administratio/ and use of local enti- 
tlements under Part B. m *' 

The State educational agejfey, as a recipient of Part fe funds is 
responsible for insuring that all public agencies hfthe $tate comply 
with the provisions of the Act, regardless of whether they receive 



Pan B funds. If a local educational agency elects not to apply for its 
Pan B entitlement, the State would be required to use dioft funds to 
insure that a free appropriate public education (FAPE) is made 
available to children residing in the area served by that local agency 
However it the local entitlement is not sufficient for this purpose 
additional State or locaftunds wou Id have to be expended in order to 
insure thai - FAPE and the olherVequiremenls of the Act are met 

Moreover if the local educational agency is the recip.ent of *n, 
other Federa funds, 11 would have lobe in compliance with Subpart 
D of the regulations for section 504 of the Rehabilitation Act of 1973 
145 CFR Pan 84). It 'should be noted 1 that the term -FAPE- has 
different meanings under Pan B and section 50*. For example 
under Pan B, "FAPE" i.s a statutory term which 1 requires special 
education and related services to be provided in accordance with an 
individualized education program (IEP). 'However, under section 
. 504. each recipient must provide an education which includes 
services that arc " 'designed to meet individual educational needs of 
handicapped persons as adequately as the needs of nonhandicapped 
persons are met * * * " Those regulations state that implementa- 
lion of an IEP. in accordance with Pan B,.is one means of meeting 
the "FAPE" requirement 



Reg. 300.361 Nature and location of services. 

The State educational agency may provide speciafeduca'- 
tiop_and related services under Reg. 300.360(a) in the man- 
nerand at the location it considers appropriate. however the 
manner in which (he education and services are provided- 
must be consistent with the requirements of this pan (irtclud- 
environment prowsion in Regs. 
300.550-300.556 of Subpart E). 

(20U.S.C. 1414(d)) . % 



* . ■> 
-Keg. 300.370 Use of State educational agency allocation 
for direct and support services. 

(a) The State shall use the portion of its allocation it does 
not use for administration to provide support services and 
9 direct services io accordance with the priority requirements 
under *egs. 300.320-300.324. 
(bjfor the purposes of paragraph (a) of this section: 

(1) "Pirect services" means services provided to a handi- 
capped child by the State directly, by contract, or through 
other arrangements. , , t 

(2) "Support services** includes implementing the com- 
prehensive system of personnel development under* Regs.' 

300.380-300 388, recruitment and training of hearing offi- 
* cersand surrogate parents, and public information and parent 
training activities relating taa free appropriate public educa- 
tion for handicapped children, '* 
(20 U.S.C. !4U(b)(2UO<2)) 
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300,371 State matching. 



Beginning with the period Jilly | f I978-June30 % 1 979; and 
•for each following year, the fundsfthat a S^atd uses for direct 
and support services under Reg . 300.370 must be matched on 
a program basts by the State from funds other than Federal 
• fiAds. This requirement does not apply to funds that the State 
t uses under Reg. 300.360.- 

(20 U.S.C 141 1(c)(2)(B), (c)(4KB)) , . ^ 

Comment* The requirement in Reg 300.37! would be satisfied if 
ihe State can document that the amount tff State funds expended for 
each major program area (e.g. . the comprehensive system of per- ' 
sonnel development) is at least equal to the expenditure of Federal 
funds in that program area. 

Aeg. 300.372 Applicability of nonsupplanting 
requirement. ' 

Beginning with funds appropriated for Fiscal Year 1979 
and for each following Fiscal Year, the requirement in sec- 
tion^ 61 3(a)(9~) of the Act, which prohibits supplanting with 
Federal funds, does, not apply to funds that the State uses 
from its allocation under Reg. 300.706(a) of Subpart G for 
administration, direct services, or support services. ' * 

(20 U.SC.J41 1(c)(3)) * , 



( 



COMPREHENSIVE SYSTEM OF 
_ PERSONNEL DEVELOPMENT 



»«. 300.380 Scope of system. 

Each annual program plan must include a description of 
programs and procedures for'the development and implemen- 
tation of a comprehensive system of personnel development 
which includes: 8 * 

(a) The inservice training of general and special educa- 
tional instructional, related services, and support personnef; 

(b) 'Procedures -to insure that all personnel necessary to, 
carry out the purposes of fhe Act are qualified (as defined in 
Reg. 300.12 of Subpart A) and that activjlies sufficient to 
carry out this personnel developmenrplan are scheduled; and 

fc) Effective procedures for acquiring and disseminating to 
teachers and administrators of 'programs for handicapped 
children significant information derived from educational 
research, demonstration, and similar projects, and for adopt* 
tng, where appropriate, promising educational practices and 
materials developed through those projects. 

(20 U.S.C. 1413(a)(3)) 



-Reg. 300.381 Participation of other agencies and 
- institutions. 

(u) The State educational agency must insure that all public 
and priyate institutions of higher education, andoUjer agen- 
cies and organizations (including representatives of handi- 
capped, parent, and other advocacy .organizations) in the 
state which have an interest in the preparation of personnel 
for the education of handicapped children, have an opportu- 
nity to participate fully in the development, review, and 
4 annual updating of the comprehensive system of personnel 
development. 

(b) The annual program plan must describe the nature and 
extent of participation under paragraph (a) of this section and 
must describe responsibilities of the State educational 
agency, local educational agencies., public and private'in- 
v stitutions of higher education-, and other agencies: 

(1) With respect to the comprehensive system as a whole 
and ^ 

(2) With respect to the personnel development plan under 
> Reg. 300.383. v ^ 

(20 U.S.C. tt!2(7)(A); 1413(a)(3)) 9 



Reg. 300*382 Inservice training. 

(a) As used in this section, '•inservice training" means any 
training other than that received by an individual in a full- 
time program which leads to a degree. 

(b) Each annual program plan must provide that the Stete 
educational agency: . * 

(1) Conducts an annual rteeds : assessment to determine if a 
sufficient number of qualified personnel are available in the 
State; and ^ j 

(2) Initiates inservice personnel development programs 
based on the assessed needs of Statewide significance related 
to the implementation of the Act. 

(c) J?ach annual program plan must include the results of 
the needs assessment under paragraph (b)(1) of this section, 
broken out by need for new personnel and need for retrained 
personnel. ** 

(d) The State educational agency may enter into contracts , 
with institutions of higher education, local educational agen- 
cies or other agencies, institutions, or organizations (which 

' may include parent, handicapped, or other advocacy organi* 
. zations), to carry out: • 

(1) Experimental or innovative personnel development 
pTvpgrams; . - 

*j2) Developmenf or modification' of instructional mate"- ' 
" rials; and \ 
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(3) Dissemination of significant information derived from 
educational research and demonstration projects: 
1 (e)-E.ich annual program plan must provide that the State 
educational agency insures that ongoing inserviec training 
programs are availaWe to ail personnel who arc engaged in 
the education of handicapped children, and that these pro- 
. grams include: * 

(1) The use of incentives whic^h insure participation by 
teachers (such a* released time, payment for participation, 
options for academic credit, salary step credit, certification 
renewal, or updating professional skills): 

(2) The involvement of local staff; and 

(3) The use of innovative practices which have beeafouTid 
to be effective. K 

(0 Each annuaf program plan must: 

( 1 ) Describe the process used in ^etermining'the inscrvicc 
training needs of perJtonnel engaged in the education of 
handicapped children: 

(2) Identify the areas in which training is needed (such as 
individualized education programs, non-discriminatory test- 
ing, least* restrictive environment, procedural safeguards, 
and surrogate parents): 

(3) Specify the groups requiring training (such as special 
teachers, regular teachers, administrators, psychologists, 
speech language pathologists, audiologists, physical educa- 
tion teachers, therapeutic, recreation specialists, physical 
therapists, occupational therapists, medical personnef, par- 
ents, volunteers, hearing officers, andesurrogate parents); 

(4) Describe the content and nature of training for each 
area under paragraph (0(2) of this section; 

(5) Describe how the training will be provided in terms of 
I i) geographical scope (such asStatewide. regional, or local), 
and (ii) staff training source (such as college and university 

t staffs. State and local educational agency personnel, ^nd 
non-agency pec$onnel); 

(6) Specffy: (iTThe funding sources to be used, and 
(ii> The time frame for providing it; and 

(7) Specify procedures for effective, evaluation of the ex- 
tent to' which program objectives are met. 

(20 U.S.C. 1413(a)(3)) 



Reg, 300.383 Personnel development plan. 

Each jninual program plan must; (a) Include a personnel 
development plan which provides a structure for personnel 
planning and focuses on preservice and imtfervice education^ 
.needs; 

(b) Describe the result of the nefcds assessment under Reg 
30O.382(jb)(I) with respect to identifying needed areas ol 
training, and assigning priorities to those areas; and 

(c) Identify the target populations for personnel develop- 
ment, including general education and special education in- 
structional and administrative personnel, support personnel, 
and other personnel (such as paraprofessionals, parents, sur- 

• rogate parents, and volunteers). 



(20 U.S.C. 1413(a)(3)) 
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Reg, '300.384 Dissemination. 

, (a) Each .iimuai program plan must include a description of 
Jhe State's procedures lor acquiring, reviewing, *nd,dis. 

scminating to general and special educational instructional 
» and support personnel, administrators of programs foV handi- 
capped children, and other interested agencies and orbniza- 
-tions (including parent, handicapped, ancf6ther advocacy 
organizations)\ignificant information and promising prac- 
tices derived from educational research, demonstration, and 
other projects, 
(bi Dissemination includes: , 

(1) Making those personnel, administrators, agencies, and 
organfzations aware of the information and practices; ' 

(2) Training designed to enable the establishment of in- 
novative programs and practices targeted on identified local 
needs; and 

(3) Use- of instructional materials and other media for 
personnel development and instructional programming. 
(20 U.S.C H4l3(a)(3)) 

V 

Reg. 300.385 Adoption of educational practices. * 

(a) *Each annual program must prbvidafor a statewide sys- 
tern designed to adopt, where appropriate, promising'educa- 
tional practices arid materials proven effective through re- 
search and demonstration. 

(b) Each annual program plan must provide for thorough 
reassessment of educational practices used iruthe State. 

(c) Each annual program plan must provide for the iden- 
tification of State,' local, and regional resources (human and 
material) which will assjst in meeting the State f s personnel 
preparation /leeds,. ' 

(20 U.S.C. 1413(a)(3)) 

Reg, 300,387 Technical assistance to local educational 
agencies. 

Each annual program plan must include a description of 
technical assistance that the State educational agency gives to 
local educational agencies irf»their implementation of the 
State's comprehensive system of personnel development. 

(20 U.S.C. 1413(a)(3)) 



Subpart D — Private Schools 

HANDICAPPED CHILDREN IN PRIVATE SCHOOLS 
PLACED OR REFERRED BY PUBLIC AGENCIES 



Reg. 300.400 Applicability of Regs. 300.401-300.403. 

Regs. 300.401-300.403 apply only to handicapped chil- 
dren who are or have been placed in or referred to a'private 
schootor facility by a ptlblic agency as a means of providing 
speciaJ'eaucation and related -services. 

(20 U.S.C. 1413(a)(4)(B)). ^ 
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Reg. 300.401 
■ agency. 



Responsibility of State educational * 



Each State educational agency shall insure that a handi- 
capped child whp is placed in or referred to*a private school or 
facility by a public agency: 
* • • 

(a) Is provided special education and related services: 
(I) In conformance with an individualized educational 

s~ program which meets the requirements under Regs. 
300.340*300.349 of Subpart C: 
( (2) At no- cost to the parents; and 
. (3) At a school or facility which meets the standards that 
< apply to State and local educational agencies" (including the 
requirements in this part); and 

(b) Has ail of the rights of a handicapped child who is 
' served by a public agency. 

(20U.S.C. !4l3(a)(4WB)) 



keg. 300.402 Implementation by State educational 
agency. 

In implementing Reg. 300.401 , the State educational 
agency shall: 

(a) Monitor compliance through procedures such as writ- 
ten reports, on-site, visits, and parent questionnaires: • * 

(b) Disseminate copies of applicable standards to each 
private school and facility to which a public agency has 
referred or placed a handicapped child; and 

(c) Provide an opportunity for those private schools and 
facilities to participate in the development and revision of 
State standards which apply to them. 

(20 U.S.C. l4l3(aX4MB)) . 



Reg. 121a.403 Placement of children by parents. ' 

c (a) If a handicapped child has available a free appro- 
priate public education and the parents choose to place the 
child in a private school or facility, thapublic agency is not 
required by this part to pay for the child's education at the 
private school fir facility. However, the public agency shall 
make services available to the child as provided under Reas. 
300.450-300.460. ' • 

(b) Disagreements between a parent and a public agency 
regarding the availability of a program appropriate for the 
child, and the question of financial responsibility, are subject 
to the due process procedures under Regs. 300.500-300.514 
of Subpart E. 

<20 U.S.C. !4f2(2)(B); 1415) ~ 



HANDICAPPED CHILDREN IN PRIVATE SCHOOLS 
NOT PLACED OR REFERRED BY* PUBLIC 
AGENCIES 
i 

Reg. 300.450 Definition of "private school handi- 
. capped children. 9 1 

As used in Regs. 3D0.45 1 -300.452, "private school 
handicapped children*' means handicapped children enrolled 
in private schools or facilities other than handicapped chil- 
dren covered under Regs. 300.400-300.403. 

(20 U.S.C. l4I3(a)(4tfA)) ] 

[Amended in 45 FejJ. Reg. 22531 (Apnl 3. 1980).] : * 



Reg. 300.451 State educational agency responsibility. 

The State educational agency shall insure that—' 

(a) . To the extent consistent with their number and location 
in the State, provision is made for the participation of private 
school handicapped children in the program assisted or car- 
ried ourlinder this part by providing them wittvspecial educa- 
tion and related services; and 

(b) The other, requirements in 34 CFR 76 651- 
76.663 of EDGAR are met. 

(20 U.S.C. 14D'a)(4)(A)) 

[Amended in 45 Fed. Reg. 22531 (April 3. 1980).] 



Reg. 300.452 Local educational agency responsibility. 

(a) Eachlocal educational agency shall provide special 
education<tnctalated services designed. to meet the needs of 
private school Handicapped children residing in the jurisdic- 
tion, of the agency. 

(20 U.S.C. 1413(a)(4)(A); 1414(a)(6)) " 
[Amended in 45 Fed. J*eg. 22531 (April 3, 1980).] 



Subpart E— Procedural Safeguards 

DtJE PROCESS PROCEDURES FOR PARENTS 
AND CHILDREN 

Reg. 300.500 Definitions of "consent/* "evaluation," 
an^' personally identifiable/ • * 

As used in this part: "Consent" means that: (a) The 
parent has been fully informed of all information relevant to 



REG. 300.401 
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the activity for which consent is sought, in his or her native 
language, or other mode of communication; 

(b) The parent understands ,ind agrees in writing to the 
currying out ot the activity fqr which his or her consent is 
sought, and the consent. describes that activity and lists the 
records (if any) which will be released and to whom; and 

(chThe parent understands that the granting of consent is 
voluntary on the part of the parent and may be revoked at any % 
time. 

"Evaluation" means procedures used in accordance with 
Regs. 300.530-300 534 to determine whether a child is , 
handicapped and the nature and extent of the speciateduca- 
°tion and related services that the child needs. The lenntmeans 
procedures used selectively with an individual child arid does 
nV)t include basic tests administered tp or procedures used 
-with all children in a school, grade, or class. * 

"Pe rsonally identifiable** means that information 
includes: — . * 

(a) The name of the child,* the child's parent, or other 
family member: 

(b) The address of the child; * * * 

(c) A personal identifier, such as the child's social secu- 
rity number or student number; or 

(d) A list of personal characteristics or orfier information 
which would make it possible to identify the child with 
reasonable certainty. 

(20 U.S. C. 1415, 1417(c)) 



Reg. 300.501 General responsibility of public agencies. 

Each State educational agency shall insure that each public 
agency, establishes and implements procedural safeguards 
which meenhe requirements of Regs. 300.500-300.514. 



(20.0 S.C. 1415(a)) 



Reg. 300.502 Opportunity to examine, records. 

The parents of a handicapped child shall be afforded, in * 
accordance with the procedures in Regs. 300.562-300.569 
an opportunity to inspect and review all education records 
with respect tp: . 

(a) The identification, evaluation, and educational 
placement of the child, and* 

(b) The provision of a free appropriate public education to 
the child: 

^(20 USX. 1415(b)(1)(A)) ; 



Reg. 300.503 Independent educational evaluation. 

, {a) General (I) The parents of a handicapped child have 
the right under this par} to obtain an independent educational 
evaluation oi the child, subject to paragraphs (b) through (e j" 
of this section. 

(2) Each public agency shall provide to parents, on re- 
quest, inlormation about where an independent educational 
evaluation ma? be obtained. 

(3) For the purpo/e^of this part: 

(i) "Independent educational evaluation" means an 
evaluation conducted by a qualified examiner who is not 
employed by the publie agency responsible for the education 
of the child in question. 

( A) "Public expense** means that the public agency either 
pays for the full cost of the evaluation or-ansures that the % 
evaluation \i otherwise provided at no cost to the parent, 
consistent with Reg. 300.301 of Subpart C. 

(b) Parent right to evaluation at public expense . A parent 
has the right to an independent educational evaluation at 
public expense' if the parent disagrees with an evaluation 
obtained by the public agency However, the public agency 
may initiate a hearing under Reg. 300.506 of this subpart to 
$how that its evaluation is appropriate. If the final decision is 
that the evaluation is appropriate, the parent still has the right 
to an independent educational evaluation, but not at public 
expense. 

(cf Parent initiated evaluations. If the parent obtains an* 
independent educational evaluation at private expense, the 
results of the evaluation: * 

( 1 ) Must be considered by the public agency in any deci- 
sion made with respect to the provision of a free appropriate 
public education to the child, and 

(2) May be presented as evidence at a hearing under this 
subpart regarding that child. 

(d) Requests/or evaluations by (tearing officers. If a hear- 
ing officer requests an independent educational e valuat ioA as 
part pf a hearing, the lost of the evaluation must be at public 
expense. 

(e) Agency criteria. Whenever an independent evaluation 
is at public expense, the criteria 9 under which the evaluation is 
pbtained, including the location of the evaluation and the 
qualifications of .the examiner, must be the same as the 
criteria which the public agency uses when it initiates an 
evaluation. 

(20 U.S.C..l415(tj)(n<A)) i 



Reg. 300.504 Prior notice; parent consent. 

e i 

(a) Notice, Written notice which meets the requirements 
under Reg. 300.505 must be given to the parents of a handi- 
capped child a reasonabje time before the public agency: 
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(1) Proposes to initiate or change the identification, 
iluation, or educational placement of the child or the 

provision of a free appropriate public education to the child, 
or 

(2) Refuses to initiate orchange the identification, evajua* 

' tion, or educational placement of the child or the provision of-, 
a free appropriate public education to the child. 

(b) Consent. *(}) Parental consent muju fcc obtained 
before: 

(1) Conducting a preplacement evaluation; and 

(ii) Initial placement of a handicapped child in a program 
providing special education and related services. 

(2) Except for preplacement evaluation and initial place- 
ment, consent may not be required as a condition of any 
benefit to the parent or child. * ♦ 

(c) Procedures where parent refuses consent. (\) Where , 
State law requires parental consent before a handicapped 
child isfcvaluated or initially provided special education and 
related services, State procedures govern the public agency 
in overriding a parent's refusal to consent. 

(2)(i) Where Jherc is no State law requiring consent before 
a handicapped child is evaluated or initially provided special 
education and related services, the public agency may uselhe 
hearing procedures in Regs. 300.506-300.508 to determinJsif 
the child may be evaluated or initially provided special edu*^ 
cation and related services without parental consent. 

(ii) If the hearing officer upholds the agency, the agency 
may evaluate or initially provide special education and re- 
lated services to the child*nlhout the parent's consent, sub- 
ject to the parent's rights Under Regs. 300.510-300.513. 



20U.S.C. 1415(b)(1)(C). (D)) 



Reg. 300.505 Content of Notice. 

- (a) The notice under Reg. 300.504 rriust include:' 

(1) A full" explanation of alljof the procedural safeguards 
available to the parents under Subpart E; 

(2) A description of the action proposed or refused by the 
agency,' an explanation.of why the 'agency proposes or re- 
fuses to take the action, and a descripjion of any options the 

. agency considered and the reasons why those options were 
rejected; 

(3) A description of each evaluation procedure .^est/rec- 
ocd, or report the agency use^as a basis for the proposal or 
refusal; and 

(4) A description of any othcj factors which are relevant to 
the agency's proposal or, refusal. v 

(b) The notice must be; 

(1) Written in language understandable to the general 
public, and 

(2) Provided in the native language of the parent or other 
mode of communication used' by the, parent, unless it is 
clearly not feasible to\do so. 

(c) If the native language or otherrnode of communication 
of tfo parent is pot * written language; the State drtbeaf 

^ educational agency shall trfke steps to insure: 

( 1 ) That the notice is translated orally or by other means to 
the parent in his or her native language or other^aode of 
communication; % 

(2) That the parent understands the content of the notice, 
and • v 

(3) That there is written evidence that the requircmentsjn 
paragraph (c)'(l) and (?) of this section have been met. * 

(20U.S.C. 1415(b)(1)(D)) v 



Comment. 1. Any changes in a child's special education pro- 
gram, after the initial placement, are not subject to parental consent 
under Parf B. but are subject to/the prior notice requirement in 
paragraph (a) and lhe individualized education program require* 
menu in Subpart C. 

2 Paragraph (c) means that where State law requires parental 
consent before evaluation or before special education and related 
services are initially provided, and the parent refuses (or otherwise 
withholds) consent. State procedures, such as obtaining a court 
order authorizing the public agency to conduct the evaluation or 
provide the educaiion and related services, must be followed. 

If, however, there is no Jegal requirement for consent outside of 
these regulations, the public agency may use the due process proce- 
dures under this subpart to obtain a decision to allow the evaluation 
or services without parental consent. Tfcr agency must notify the 
parent of its actions, and the parent has appeal rights as well as rights 
at the hearing itself. j 



* Reg. 300.506 Impartial due process hearing. 

(a)»A parent or a public educational agency roay initiate a 
hearing on arty of the matters described in Reg 
300.504(a)(1) and (2). 

(b>The hearing must be conducted by the State educational 
agejiey- or the public agency directly responsible for the 
education of the child, as determined under State statute, 
State regulation, or a written policy of the State educational 
- agency. 

(c) The public agency shall inform the parent of any free or 
low-cost legal another relevant services available in the 
area if; I 

(1) The, parent requests the information; or 

(2) The parent or 'the agency initiates a Hearing under this 
section. 

(20U.S.C. I4l6fe)(2)) 
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Cot union Many St.ilc> huve point edjo the success of using mcdt;t- 
tioa as an intervening step prior tocondiKiinu u fomjal due process 
hearing Although the pnfccss of mcdi.it ion is not required by the 
statute or these regulations, an agency may wish to suggest media- 
tion in dispu ics concerning the identification, evaluation, and edu- 
cational placement of handicapped chil'rircfi, and the provision of a 
free ippropruie public education to those children. Mediations have 
been conducted by Wmbcrs of State educational agencies or local 
educational agency personnel who were not previously involved in 
{he particular cose. In many cusex. mediation lends to resolution of 
differences between parents and agencies without the development 
of an adversarial relationship and with mininiul emotional stress. 
However, mediation may not be used to deny or delay a parent's 
rights under this subpart. 



Reg. 300.507 Impartial hparing officer. 

(a) A hearing may not be conducted: 

(1) By a person who is an employee of a public agency 
which is involved in the education or care of the child, or 

(2) By any person having a'perspnal or professional fnter,- 
est which would conflict with his or her objectivity in the 
hearing 

fb) A person who otherwise qualifies to conduct a bearing 
under paragraph (a) of thjs section is not an employee of the 
agency solely because he or she is paid by the agency to serve 
as a hearing officer. * 

(c) Each public agency shall keep a list of the persons who 
serve as hearing officers. TheJist must include a statement of 
the qualifications of each of those persons. 

(20 USC/ 1414(b)(2)) 1 ' 



t Reg. 300.508 Hearing rights. * 

(a) Any party to a hearing has the right to: * 

4 CD Be accompanied and advised by counser and N by indi- 
viduals with special knowledge or training with respect to the 
problems of handicapped children; 

(2) Present evidence and confront, cross-examine, and 
compel the attendance of witnesses; 

(3) Prohibit the introduction of any evidence a| the hearing 
that has not been disclosed to that party, at least five days * 
before the hearing. 

(4) Obtain a written or electronic verbatim record of the 
hearing; 

(5) Obtain written findings of fact and decisions. (The 
public agency shall transmit those findings and decisions, 
after deleting any" personally identifiable information, to the 
State advisory panel established under Subpart F). 

(b) Parents involved in hearings must be given the right to: 

( 1 ) Have the child who is the subject of the hearing pres- 
ent; and 

(2) Open the heading to the public. 



(20U.S.C. 1415(d)) 



Reg. 300.5Q9 Hearirrg decision; appeal. 

A decision made in a hearing conducted underTms subpart 
is final, unless a party to the hearing appeals the decision 1 
under Reg. 3(X).5I() or Reg. 300,511. 



Reg. 300.510 Administrative appeal; Impartial review. 

(a) If the hearing is conducted by a public agency other 
than the State educational agency, any party aggrievedby the 
findings' and decision in the hearing may appeal to the State 
educational agency. ' 

(h) if there is an appeal, the State educational agency shall 
conduct an impartial review of the hearing. The official 
conducting the review shall: 

(!) Examine the entire hearing record; 

(2) Insure that the procedures at the hearing were consis- 
tent with the requirements*of»due process; ' * 

(3) Seek additional evidence if necessary. If a hearing is 
held to receive additibnal evidence, the rights if? Reg * 
300.508 apply; 

(4) Afford the parties an oppojUinityfor oral or written 
argument, or both, at the discretion of Jhe reviewing official; 

(5) Make an'independeni decision on completion of the 
review; and 

(6) Give a copy of written findings and the decision to the 
parties. , 

fc) The decision. made by the reviewing official is final, 
unless a party brings a civil action under fteg-. 300.512. 

(20 U.S.C. 1415(c). (d); H.Rep. No. 94-664. aip. 49 (1975)) 

Comment. I. The State educational agency may conduct its 
review either directly or through another State agency acting on i'ts 
behalf. However, the State educational agency remains respoiible 
for the final decision on review, 

2. All parties have the right to continue to be represented by 
counsel at the State administrative review level, whether or not the 
reviewing official determines that a further hearing is necessary. If 
the reviewing official decides to hold a hearing toYeceive additional 
evidence, the other rights in Reg. 300.508, relating to heanngs.also 

apply. . * 



Reg. 300.511 Civil action. 

Any party aggrieved by the findings and decision made in a * 
Hearing who does not have the right to appeal under Reg. 
300.510 of this subpart, and any party aggrieved by the 
decision of a reviewing officer under Reg. 300.510 has the 
right to bring a civil action under Section 615(e)(2) of the 
Act. 

(20 U.S.C. 1415) 
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300.512 Timelines? tfnd convenience of hearings 
• and reviews. ' ^ ^ ' \ 

(a) The public agency shall, insure that not Jalcr than 45 
<Jay$ after the receipt of a request for a hearing: s 
• (OA final decision is reached iri the hearing; and 

(2) A <*opy of the decision is mailed to e^ch ohhe parties. 

•(b) The State educational agency shall insure that not later 
than 10 days after the receipt of a request for a review. 

(1) A final decision is reached in the review;' and 

(2) A copy of the decision is mailed to each of the parties, 
(c) A hearing or reviewing officer may grant specific 

extensions of time beyond the periods set ojit in^aragraphs 
.(a) and (b) of this section at the request of either party. 

t (d) Each hearing andeach review involving oral arguments 
must be conducted a^ a time and place which is reasonably 
convenient to the parents arid child involved. 

(20 U.S.C. 1415) 



Reg. 300.513 Cfiild's status durjng proceedings. 

(a) During the pendency ofany administrative orjudicial 
proceeding regarding' a complaint, unless the public agency 
and the parents of the child agree otherwise, the ch^ld in- 

. volved in the complaint must remain in his or her present 
educational placement. 

(b) If the complaint involves an application for initial 
^Admission to public school, the child, with the,consent of the 

Tots, must be placed in the public* school program until the 
^...npletion of all the proceedings. 

(20 U.S.C. 1415(e)(3)) 4 

Comment. Reg. 300.513 does not permit a child's placement to 
be changed during a complaint proceeding, unless the parents and 
agency agree otherwise. While the placement may not be changed, 
- this does not preclude the agency from using its, normal procedures 
, for dealing with children who are endangering themselves or others . 



Reg. 300.514 Surrogate parents. 

(^General . Each public agency shall insure that the rights 
of a child are protected when: 

( 1 ) No parent (as defined in Reg, 300. 1 0) can be identified; 

<2)The public a'gency, after reasonable efforts, cannot 
discover the whereabouts of a parent; or 

(3) The child is a ward of the State under the laws* of th"at 
State. , 

(b) Duty of public agency. The duty of a public agency 
under paragraph (a) of this section includes the assignment of 
an individual to act as,a surrogate for the parents*, This rtfust 
include a method (1 ) for determining whether a child needs a 



r 

surrogate parent, and (2) for assigning a surrogate parent- to 
the child. , * • 

. (c) Chtcrkvfor selection of surrogates . (I) The public 
-agency may select a surrogate parent In any way permitted 
under State law. / * • • 

(2) Public agencies shall insure that a person selected as a 
surrogate: 

(b Has no interest that conflicts with the interest of the 
chila he or she represents; and" 

(ii) Has'knowletjge and skills, that insure adequate repre- 
sentation of the child. 

(d) Non-tmployee requirement, compensation . (1) A"pcr- 
son assigned as a surrogate may not be an employee of a 
public agency which is involved in the education or care of 
the child. * 

(2) A person who otherwise qualifies- to be a surrogate . 
parent under paragraph (c) and (d)( 1 ) of this section, is not an 
employee of the agency solely because he or she is paid by the 
agency to serve as surrogate parent. * ' 

(e) Responsibilities. The surrogate parent may represent 
the child in all»matters, relating to: * 

(1) The identification, evaluation, and educational 
placement of the chijd, and ^ 

(2) The provision of a free appropriate public education to 
the child. ' * . 

(20 U.S.C.'i4I5(bKl)(B)) 



Protection in evaluation 

procedures. 4 

Reg. 1 300.530 General. 

(a) Each State educational agency shall insure 'that each 
public agency establishes arid implements procedures which 
meet the requirements-of Regs. 300.530-300.534. 

(b) Testing and evaluation materials and procedures usea^ 
for the purposes of evaluation and placement of handicapped 
children must be selected and administered so as not to be 
racially or. culturally discriminatory. 

' (20 U.S.C. *I412(5)(C)) • - . 1 

t 

Reg. 300.531 Preplacement evaluation. 

* Before any action is taken with respect to the initial place- 
ment of. a handicapped child' in a special educational 
program, a full and individual evaluation bf the child's edu- 
cational needs must be conducted in accordance with the 
requirements of Reg. 300.532. .* * 

(20*U.S.C. 1417(5)(Cf) 
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Reg. 300.532 Evaluation procedures. 

. State and local educational agencies shall insui£Sca 
minimum', that: 

(a) Tests and other evaluation materials: i 

(1) Arc provided and administered in the child's native 
language or other mode of communication, unless it isclcarly 
not feasible to do so: 

(2) Have been validated for the specific purpose for which 
they*are used: and 

(3) Aye administered by trained personnel in conformance 
with the instructions provided by their producers; 

(b) Tests and other evaluation materials include rfiosc 
tailored to assess specific areas of educational need and not 
merely those which arc designed to provide a single general 

, intelligence quotient; ° 
' (c)* Tests are selected and administered so a* best to ensure 
that when a test is administered to a child with impaired 
sensory, manual, or speaking skills, the test results accu- 
rately reflect the child's aptitude or achievement level or 
whatever other factors the test purports to measure, rather 
than reflecting the child's .impaired sensory, manual, or 
speaking skills (except where those skills are the factors 
which the test purports to measure); 

(d) No single procedure is used as the sole criterion for 
determining an appropriate educational program for a child/ 
and 

(e) The evaluation is made by a multidisciplinary team or 
group of persons, including at least one teacher or other 
specialist wjth knowledgein the area of suspected disability. 

(f) The child is assessed in all areas related to the 
* ^SP* 1 ** disability, including, where appropriate, health. 

vision, hearing, social and emotional status, general intelli- 
gence, academic performance* communicative status, and 
motor abilities; x 

(20U.S.C. !4!2(5)(C)) 

Comment . Children who have a speech impairment as their pri- 
mary handicap may not need a complete battery. of assessments, 
(e.g., psychological, physical, or adaptive behavior). However, a 
quafifiejj speechlanguage pathologist would (I) evaluate each 
speech impaired child using procedures that are appropriate for the 
diagnosis and appraisaliof speech and language disorder*, and (2) 
where necessary; make referrals for additional assessments needed 
to make an appropriate placement decision. 



Reg. 300.533 , Placement procedures. 

(a) In interpreting evaluation data and in making jJace- 
ment decisions, each public agency -shall: . 

(I) Draw upon information from a variety of sources, 
including altitude and achievement tests, teacher recom-, 



mendations. physical condition, social or cultural 
background, and adaptive behavior; 

(2) Insure that information obtained 'from all qf these 
sources is documented and carefully considered; 

O) Insure that the placement decision is made'by a group 
of persons, including persons knowledgeable about the child 
the meaning of the valuation data. amJ the placement options* 
. and - 

(4) Insure that the placement decision is made in confor- 
mity with the least restrictive environment rales in Recs 
300.550-300.554. ' C8S * * 

(b) If a determination is made that a child is handicapped 
and needs .special education and reialed services, an indi- 
vidualized education program must be developed for the 
child in accordance with Regs. '300.340-300 34° of \ 
Subpart C. ' ' / 

(20U.S.C. I4l?(5)(C); 1414(a)(5)) 

Cement. Paragraph (a)(1) includes a list of examples of sources ' 
that may be used by a public agency in making placement decisions' 

5Sr^ h3VC l ° USC 8,1 lhc ">*™> in every instance 
The point of the requirement is to insure thai more than one source is 
used in interpreting evaluation data and in making placemen' dec/. 

used for a child whose suspected disability is mental retardation, 
they would I not be necessary for certain other handicapped children * 

iSi" ' n d Wh °K haS 8 * VCft articU,alion «*^*M« prinK 
handiJap. For such a child, the speech-language pathologist,^ 

22ft TV* mU ! liS0UrcC re < ui ~. might use (I) a . an" 
dardized test of articulation, and (2) observation of the chi w-t 
articulation behavior in conversational spe^ ^ T * $ 

Reg. 300.534 Reevaluatlon. 

Each Slate and local educational agency shall insure: 
% (aj Thatcach'handicapped child's individualized educa- * 
turn program is reviewed in accordance with Recs 
300.340-300.349 of Subpart C, and ' 
(b) That an evaluation of the child, based on procedures 
, which meet the requirements under v Reg. 300.532. is con- 
ducted every three years or more frequently if conditions 
Warrant or if the child's parent or teacher requests an 
evaluation. " 



(20U.S.C. 14I2(5)(c)) 



ADDITIONAL PROCEDURES FOR EVALUATING 
SPECIFIC LEARNING DISABILITIES ' 

•• • a ' • 

Reg. 300.540 Additional team members. i 

In evaluating a child suspected of having a specific learn- 
ing disability, in addition to the requirements of 



A. 



\ 
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{eg. 300.532, each public agency shall include on the mul- 
disciplinary evaluation team: 
(aM 0 The'child's regular teacheq or 

(2) If the child does ntt have a regular teacher,' a regular, 
classroom teacher qualified to teach a child of his or her age; 

e or ' 

(3) For a child of less than school age, an individual . 
qualified by the State educational agency to teach a child of 

' his or her age; and 

• (b) At least one person qualified to conduct individual diag- 
nostic examination of children, such as a school 
psychologist, speech-language pathologist, or remedial read- 
ing teacher. 

\ 

(20U.S.C. I4I! note.) 

[Adopted in 43-Fed. Reg. 65083 (Dec. 29J977).] r ' 



Reg. 300.541 Criteria for determining the existence of a 
* specific learning disability. 

(a) A team may determine that a child has a specific 
learning disability if: , 

(1) The child does not achieve commensurate with his or 
her^ge and ability levels in one or more pf We areas listed in 
paragraph (a)(2) of this section, when provided with" learning 
experiences appropriate for the child's age and ability levels-; 
and * * ^ 

(2) The team finds that a child has a severe discrepancy 
Mween achievement and intellectual ability in one or more 
F the following areas: * 

(i) Oral expression}' * 

(ii) Listening comprehension; 

(iii) Written expression; 

(iv) Basic reading skill; 

(v) Reading comprehension; 

(vi) Mathematics calculation; or 8 

(vii) Mathematic reasoning. * 

- (b) The team may not identify * child as having a specific 
learning disability if the severe discrepancy between ability 
and achievement is primarily the result of:. 

(1) A visual, hearing, or motor handicap; 

(2) Mental retardation; 

(3) Emotional disturbance; or 

(4) Environmental, cultural or economic disadvantage. 
CO U.S£. 141 1 nlxe.) 

(Adopted in 43 Fed. Reg. 65083 (Dec. 29. ^977).] 



Reg. 300.542 Observation. % \ 

t 

(a) At least one team member other than the child's regular 
teacher shall observe the child's academic performance in the 
regular classroom .setting. 

(b) In«he case of a child of les* than school age or out of 
school, a team member shall observe the child in an fnviron- 
meni appropriate for a child of that age. ^ ^ 

(20U.SC. 1411 noie) 

[Adopted in 4VFed. Reg. 65083 (Dec. 29, 1977) J 



Reg. 300.543 Written report. 

(a) . The team shall prepare a written report of the results ?f 
the evaluation. 

(b) The report must include a statement o£ 

(I) Whether the child has a specific learning disability; 
* (2) The basis for making the determination; 

(3) The relevant behavior noted during the observation of 
the chilflT 

(4) The relationship of that behavior to the child's 
academic functioning; 

(5) The educationaHy relevant medical findings, if any; 

(6) Whether there is a severe discrepancy between 
achievement and ability which is not correctable without 
special education and related services; ajid 

(7) The determination of ihe team concerning the effects of 
environmental, cultural, or economic disadvantage. 

(c) Each team member shall certifyin writing whether the 
report reflects his or her conclusion. If it does not reflect his 
or her conclusion, the team member must submit a separate 
statement presenting his or her conclusions. 

* (20U.S.C. 141 1 noie.) . ^ 

[Adopied in 43 Fed. Reg. 65083 (Dec. 29, 1977) 1 

LEAST RESTRICTIVE ENVIRONMENT 
Reg. 300.550 General. 

(a) Each State educational agency shall insure that each 
public agency establishes and implements procedures which 
meet the requirements of Regs. 300.550-300.556. * 

(b) Each public agency shall insure: 

(I) That to the maximum extent appropriate, handicapped 
children, including children in public oKprivate institutions 
or other care facilities, arc educated with children who are not 
handicapped, and 
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(2) That special classes, separate schooling or other re- 
moval of handicapped children from the regular educational 
environment occurs only when the nature or severity of the 
handicap is such that education in regular classes with the use 
of supplementary aids and services cannot be achieved 
satisfactorily. 

(20 US.C. 14I2(5)(B); 14|4(aKD(C)(iv)) 



Reg. 300.551 Continuum of "alternative placements. 

Ja^Each public agency shall insure that a continuum of 
alternative placements is available to meet the needs of 
handicapped children for special education and related 
, services. * 

(b) The continuum required under paragraph (a) of this 
section must: 

(1) Include the alternative placements listed in the defini- 
tion of special education under Reg. 300.13 of Subpart A 
(instruction in regular classes, special classes, special 
schools, home instruction, and instruction in hospitals and 
institutions), and . 

(2) Make provision for supplementary services (such as 
resource room or itinerant instruction) to be provided in 
conjunction with regular class placement. 

(20U.S.C. I4!2(5)(B)) 

Reg. 300.552 Placements. 

Each public agency shall insure that! 

(a) Each handicapped child's educational placement: 
(1) Is determined at least annually, 

(2\ Is based on his or her individualized education pro- 
gram, and — 

(3) Is as close as possible to the child's home; 

(b) The various alternative placements included under 
Reg. 300a&$lare available *to the extent necessary to imple- 
ment the individualized education program for each handi- 
capped child; r 

(c) Unless a handicapped child's individualized education 
program requires some other arrangement, the child is edu- . 
cated in the school which he or she would attend if not 
handicapped; and 

(d) In selecting the least restrictive environment, consider- 
ation is given to an^ potential harmful effect on the child or 
on the quality of services which he or she needs. * 

fcoU.S.C. 1412(5)(B)). 

Comment. Reg. 300.552 includes some of the main factors which 
must be considered in determining the extent to which a handi- 
capped child can be educated with children who are not handi- 
capped The overriding rule in this section hat placement deci* 

\ t 



sions must be made on an individual basis. The secUon also requires 
each agency to have vanous alternative placements available in 
order to insure that each handicapped child receives an education 
which is appropriate to his or her individual needs. 

The analysis of th<*regulations for Section $04 of the Rehabiltta- 
tion Act of 1973 (34 CFR Part 104— Appendix. Paragraph 24) 
includes several pointfregarding educational placements of handi- 
capped children which are pertinent to this section: 

1. With respect to determining proper placements, the analysis 
states: * * it should be stressed that, where a handicapped child 
is so disruptive in a regular classroom that the education of other 
students is significantly impaired, the needs of the handicapped 
child cannot be met in that environment. Therefore regular place- 
ment would not be appropriate to his or her need * * *.*' 

2. With respect to placing a handicapped child in an alternate 
settings the analysis states that among the factors to be considered in 
placing a child is the need to place the child as close to home as 
possible. Recipients are required to take this factor into account in 
making placement decisions. The parents' right to challenge the 
placement of their child extends not only to placement in special 
classes qr separate schools, but also to placement in a disiant school, 
particularly in a residential program. An equally appropriate educa- 
tion program may exist closer to home; and this issue may be raised 
by the parent under the due process provisions of this subject. 

Reg. 300.553 Non-academic settings. 

In providing or arranging for the provision of non- 
academic and extra-curricular services and activities, includ- 
ing meals, recess periods,' and the services an^activitjes set 
forth in Reg. 300.306 of Subpart C, each public agency shall 
insure that each>handicapped child participates with non- 
handicapped children in. those services and activities to the 
maximum extent appropriate to the needs of that child. " 

(20 U.S.C. I4I2(5)(B)) 

Comment. Reg. 300.553 is taken from a new requirement in the 
final regulations for Section 504 of the Rehabilitation Act of 1973. 
• With respect to this requirement, the analysis of the Section 504 
Regulations includes the following statement: "[A new paragraph) 
specifies that handicapped children must also be provided non- 
academic services in* as integrated a setting as possible. This re- 
quirement is especially important for children whose educational 
needs necessitate their being solely with otherhandicapped children 
during most of each day. To the maximum extent appropriate, 
children in residential settings are also tob/provided opportunities 
for participation with other children." (45 CFR Part 
84— Appendix, Paragraph 24.) # » 



Reg. 300.554 Children in public or private institutions. 

Each State educational agency shall make arrangements 
with public and private institutions (such as a memorandum 
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of agreement or special implementation procedures) as may 
r be necessary to insure that Reg. 300.550 is effectively 
implemented. • ,. 

(20U.S.C. I4I2(5XB)) 

CotmqenL Under Section 6!2(5MB) of the statute, therequire- 
ment to educate handicapped children wfth nonhandicapped chil- 
dren also applies to children In public and private institutipns or 
other care facilities. Each State educational agency must insure that 
each applicable agency and institution in the State implements this 
requirement. Regardless of other reasons for institutional place* 
ment, no child in* an institution who is capable of -education in a 
regular public school setting may be denied access to an education in 
that setting. 



Reg. 300.&5 Technical assistance and training 
activities. 

Each State educational agency shall carry out activities to 
insure that teachers and administrators in all public agencies: 

(a) Arc fully informed about their responsibilities for im- 
plernyiting Reg. 300.550, and 

(b) Are provided with technical assistance and training 
necessary to assist them in this effort. ^ 

(20U.S.C. M!2(5XB))* 



Reg. 121*556 Monitoring activities. ^ 

) The State educational agency shall carry out activities 
toTnsure that Reg. 300.550 is implemented by each {Public 
agency. • 

(b) If there is evidence that a public agency makes place- 
ments that are inconsistentwith Reg. 300. 5S0 of thifrsubpart, 
the State educational agency: 

(1) Shall review the public agency's justification Tor its 
actions, and 

(2) Shall assist in, planning.and implementing any neces- 
sary corrective action . 

(20 U.S. C. !4i2(5MBM * 



CONRDENTIALITY OF INFORMATION 

Reg* 300*560 Definitions* « 
As used in this subpart: 

"Destruction** means physical destruction or removal of 
personal identifiers from information so that the information 
is no longer personally identifiable. 



"Education records'* means the type of records covered 
under the definition of "education records" in Part 99 of this 
title (the regulations implementing the Family Educational 
Rights'and Privacy Act of 1974). 

"Participating agency'* means any agency or institution 
which collects, maintains, or uses personally identifiable 
information, or from which information is obtained, under 
this part. 

(20U.S.C. I4I2(2)(D): 1417(c)) 

Reg. 300.561- Notice to parents. 

(a) The State educational agency shall give notice which is 
adequate to fully inform parents about the requirements 
under Reg. 300. 128 of Subpart B. including: 

( 1 ) ^^description of the extent to which the notice is given 
in the native languages of the various population groups in 
the State; > * 

(2) A description of the children on whom personally 
identifiable information is maintained, the types of informa- 
tion sought, the methods the State intends to use in gathering 
the information (including the sources from whom informa- 
tion is gathered) , and the uses to be made of the information . 

(3) A summary of the policies and procedures which par- 
ticipating agencies must follow regarding storage, disclosure 
to third parties, retention, and destruction of personally iden- 
tifiable information; and N , * 

(4) A description of all of the rights of parents atyjj children 
regarding this information,4ncluding the rights under Section 
438 of the General Education Provisions Act and Part 99 of 
this title (the Family Educational Rights and Privacy Act of 
1974. and implementing regulations). 

(b) Before any major identification, location, orevaluation' 
activity, the notice must be published or announced in news- 
papers or other media, or both, with circulation adequate to 
notifKoarcnts throughout the State of the activity. 

I43I2(2)(D); 1417(c)) 




Access rights. 

I participating agency shall permit parents to in- 
spec\an<j/review any education records relating to their 
children which are collected, maintained, or used by the 
agency under this part. The agency shall comply with a 
request without unnecessary delay and before any meeting 
regarding an individualized education program or hearing 
eclating to the identification, evaluation, or placement of the 
child, and in no case more than 45 days after the request has 
been made. 
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(b) The rightto inspect and review education records under 
ibis section includes: 

( 1 ) The right tor a response from the participating agency to 
reasonable requests for explanations and interpretations of 
the records; 

(2) The right to request that the agency provide copies of 
the records containing the information if failure to provide 
those copies would effectively prevent the parent from exer* 
rising the right to inspect and review the records; and 

(3) The right to have a representative of the parent inspect 
and review the records. 

(c) An agency may presume that the parent has authority to 
inspecund review records relating to his or her child unless 
the agency has been advised that the parent does not have the 
authority under applicable State law governing such matters 
as guardianship, separation, and divorce. 

(20 0.S.C I4I2(2)(D); 1417(c)) * / 

Reg. 30Q.563 Record of access. 

Each participating agency shaR keep a record of parties 
obtaining access to education records collected, maintained, 
or used under this part (except* access by parents and au- 
thorized employees of the participating agency), including 
the name of the party, the date access was given, and the * 
■ purpose for which* the party is authorized to use the records. 

'(20U.S.C. 141 2(2X0)-, 1417(c)) 

Reg. 300.564 "Records on more than one child. 

If any education record includes information on more than 
one child, the parents of those chiloren shall have the right to 
inspect and review only the information relating to theirchild 
or to be informed of that specific information. 

(20U.&C. I4I2(2)(D); 1417(c)) 



Reg. 300.565 List of typesand locationsof information. 

Each participating agency shall provide parents on request 
a list of the types and locations of education records col- 
lected, maintained, or used by the agency. 

(20U.S.C. I4I2(2)(D); 1417(c)) 

Reg. 300.566 Fees. 

(a) A participating education agency may charge a fee for 
copies of records which are made for parents underthispart if 
the fee does not effectively prevent the parents from exercis- 
ing their right to inspect and review those records. > 

(b) A participating agency may not charge a fee-to search 
for or to retrieve information under this part. 

(20U.S.C. I4!2(2)(D); 1417(c)) 



Reg. 300.567 Amendment of records at parent's 
request. 

(a) A" parent who believes that information in education, 
records collected, maintained, or used uirder this part is 
inaccurate or misleading or violates the privacy or other 
rights of the chi(p\ may request the participating agency 
which maintains thrinformation to amend theWormation. 

(b) The agency shall decide whether to amend the infijrma- 
Hon in accordance with the request within a reasonable period 
of time of receipt ef the request. \ 

(c) If the agency decides to refuse to amend the Worma- 
tion'in accordance with the request it shall infprm the\parent 
of the refusal , and advise the parent of the right to a hearing 
under Reg. 300.568. 

(2DU.S.C. I4I2(2)(D); 1417(c)) 

Reg. 300.568 Opportunity for a hearing. > 

The agency shall, on request, provide an opportunity fora 
hearing to challenge information in education records to 
insure that it is not inaccurate, misleading, or otherwise in 
violation of the privacy or other rights of th% child. 

(20U.S.C. I4I2(2)(D); 1417(c)) 
Reg. 300.569 Result of hearing. 

(a) If, as a result of the hearing, the agency decides that the 
information is inaccurate, misleading or,otherwise in viola- 
tion of the privacy or other rights of the child, it shall amend 
the information accordingly and so inform the parent' in 
writing. 

(b) If, as a result of the hearing, the agency decides that the 
information is not inaccurate, misreading, or otherwise in 
violation of tne privacy of other rights-of the child, it shall 
inform the parent of the right to pfacc in the records it 
maintairis on the child a statement commenting on the infor- 
mation or setting forth any reasoos for disagreeing with the 
decision of the agency. 

(c) Any explanation placed in the records of the child u nder 
this section must: 

(1) Be maintained by the agency as part of the records of 
the child as long as the record or contested portion is main- 
tained by the agency; and t . 

(2) If the records of the child or the contested portion is 
disclosed by the agency to any party, the explanation must 
also be disclosed to the party. 

(20U.S.C. 14I2(2)(D); 1417(c)) 
Reg. 300.570 Hearing procedures. 

A hearing held under Reg. 300.568 of this subpart must be 
conducted according to the procedures under Reg 99 92 of 
.this title. 

(20U.S.C. I4I2(2)(D); 1417(c)) 
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300.571 Consent. 



ta) Parental consent must be obtained before personally 
identifiable information is: \ 

( 1) Disclosed to anyone otheYjhan officials of participating 
agencies collecting or using the information under this part, 
subject to paragraph (b) of this section; or - 

(2) Used for any purpose other than meeting a requirement 
under this part. 

(b) An educational agency or institution subject to Part 99 
of this title may not release information from education 
records to participating agencies without parental consent 
unless authorized to do so under Part 99 of this title. 

(c) The State educational agency shall include policies^nd 
procedures in its annual program plan which are used in thex 
event tftat a parertt refuses to provide consent under this 
section. - * 

(20 U.S.C. 1412(2)(D); 1417(c)) * • 



Reg. 300.572 Safeguards. 

(a) Each participating agency shall protect the confiden- 
tiality of personally identifiable information at collection, 
storage, disclosure, and destruction stages. 

(b) One official at each participating agency shall assume 
responsibility for insuring the confidentiality of any person* 
ally identifiable information. 

P(c) All persons collecting or using personally identifiable 
formation mu$trcceive training 6v instruction regarding the 
Ac's policies and procedures under Reg. 300.129 of Sub- 
part B and Part 99 of this title. 

(d) Each participating agency shall maintain, fpr public 
inspection, a current listing of the 'names and positions of 
those employees within the agency who may have access to 
personally identifiable information. , 

(20 U.S.C. 1412(2)(D); 1417(c)) 



Comment. Under Reg. 300.573, the personally identifiable in- 
formation on a handicapped child may be retajned permanently 
unless the parents request that it be destroyed. Destruction of rec- 
ords is the best protection against improper and unauthorized disclo- 
sure. However, the records may be needed for other purposes. In 
informing parents about their rights under this section, the agency 
should remind them that the records may be needed by the child or 
the parents for social security benefits or other purposes. If the 
parents request that the information be destroyed* the agency may 
retain the information in paragraph (b). 



, Reg. 300.574 Children's rights. - t 

The State educational agency shall include policies and 
procedures in its annua! program plan regarding the extent to 
which children are afforded rights of privacy similar to those 
afforded to parents, taking intoxonsideration the age of the 
child and type or severity of disability. 

(20 U.S.C, 14I2(2XD); 1417(c)) 

Comment. Note that under the regulations for the Family Educa- 
tional Rights and Privacy Act (45 CFR 99.44(a)), the rights of 
parents regarding education records are transferred to the student at 
age 18. 



Reg. 360.575 Enforcement. , 

The State*edu cation al agency shall describe in its annual 
program plan the policies and procedures, including sanc- 
tions, which the State uses to insure that its policies and 
procedures are followed and that the requirements of the Act 
and the regulations in this part are met. 

(20 U.S.C. 1412(2KD); 1417(c)) 



Reg. 300.573 Destruction of Information. 

(a) The public agency shall inform parents when person- 
ally identifiable information collected, maintained, or used 
under this part is no longer needed to provide educational 
services to the child. 

(b) The information must be destroyed at the request of the 
parents. However, a permanent record of a student's name, 
address, and phone number, his or her grades, attendance 
record,* classes attended, grade level completed; and year 
completed may be mainlined without time limitation. 

(20 U.S.C. 1412(2)(D); 1417(c)) • 



. REG. 300.571 

ERIC ' 



Reg; 300.576 Office of Education. 

' If the Office of Education oj its authorized representatives 
collect any personally identifiable information regarding 
handicapped children which is not subject to 5 U.S.C. 552a 
(The Privacy Act of 1974), the Commissioner shall apply* the 
requirements of 5 U.S.C. Section 552a.(b)(lM2), (4)-(Il); 
(0; (d); (eXDrtt); (3)(A), (B), and (D), (5)-(10); (h); (m); 
and (n), and the regulations implementing those provisions in 
Part 5b of this title. 

(20 U.S.C. 14I2(2)(D); 1417(c)) 
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Reg. 300.580 Opportunity for a hearing. 

^Jy The Commissioner gives a Slate educational agency rea- 
sonable notice and an opportunity for a heanng before taking ' 
any of the, following adttons: 

(a) Disapproval of a State's annual program plan under 
Reg. 300. 113 of Subpart B. 

(b) Withholding payments from a State under Reg. 
300.590 or under Section 434(c) of the General Education 
Provisions Act. 

(c) Waiving the requirement under Reg. 300.589 of this 
subpart regarding supplementing and supplanting with funds 
provided under Part B of the Act. 

(20U.SC. 1232c(c): 1413(a)(9)(B); 1413(c); 1416) 



Reg. 300.589 Waiver of requirement regarding sup- 
plementing and supplanting with Part B funds. 

(a) Under Sections 613(a)(9)(B) and 6l4(a)(2)(B)(ii) of 
the Act. State and local educational agencies must insure that 
Federal funds provided under Part B of the Act are used to 
supplement the level of State and local funds expended for 
the education of handicapped children, and in no case to 
supplant those State ana* local funds. Beginning with funds 
appropriated for fiscal '-year 1979 and for ^j, following 
fiscal year, the nonsuppMnting requirement only applies to 
funds allocated to local educational agencies. (See Rec 
300.372.) \ 

(b) If the State providesslear and coiiyiricing evidence that 
all handicapped children have available to them a free appro- 
priate public education, the Commissioner may waive in part 
the requirement under Sections 613(a)(9)(B) and 
614(a)'(2)(B)(ii) of the Act if thejCommissioner concurs with 
the evidence provided by the State. * 



(c) If a State wishes to request a waiver, it must inform the 
Commissioner in writing. The Commissioner then provides 
the State with a finance and membership rejgort form which ' 
provides the basis for the request. 

(d) In its request for a waiver, the State shall include the 
results of a special study made by the State to obtain evidence 
of the availability of a free appropriate public education to all 
handicapped children. The special study must include state- 
ments by 0 representative sample of organizations which deal 
with handicapped children, and parents and teachen of 
handicapped children, relating to the following areas: 

(1) The adequacy and comprehensiveness of the State's 
system for locating, identifying, and evaluating handicapped 
children, and 

(2) The cost to parents, if any, for educijion fpr children 
enrolled in public and private day schools, and in public and 
private residential schools £nd t institutions, and 

(3) The adequacy of the State's due process procedures. 

(e) In its request for a waiver, the State shall include 
finance data relating to the availability of a free appropriate 

. public education for all handicapped children, including: 

(I) The total current expenditures for regular education 
•programsparid special education programs by function and by 
' source dffunds (State, local, and Federal) for the previous 
school year, and 

if) The full-time equivalent membership of students en- 
rolled in regular programs and in special programs in the 
previous school year. 

(f) The Commissioner considers the information which the 
State provides under paragraph (d) and (e) of this section, 
along with any additional information he may request, or 
obtain through on-site reviews of the State's education pro- 
grams and records; to determine if a || children have available • 
to them a free appropriate public education, and if so, the 
extent o&the waiver. 

(g) /The State" may* request a hearing under 
Regs /300.580-300.583 with regard to any final action by the 
Commissioner under this section. . 

<20/U$.C. 1411(c)(3); 1413(a)(9)(B)) 
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Subpart F— State Administration 

STATE EDUCATIONAL AGENCY 
• RESPONSIBILITIES: GENERAL 



Reg* 300.600 Responsibility for all educational 
programs. 

(a) The State educational agency is responsible for 
insuring; 

(1) That the requirements of this part are carried out; and 

(2) That each educational program for handicapped chil- 
dren administered within the State, including each program 
administered by any other public agency; 

(i) Is under the general supervision of the persons respon- 
sible for educational programs for handicapped children in 
the State educational agency, and 

(ii) Meets education standards of the State educational 
agency (including the requirements of this part). 

(b) The State must comply with paragraph (a) of this 
section through State statute, State regulation, signed agree- 
ment between respective agency officials, or other 
documents. & 

(20U.S.C. 1412(6)) 



Commeit. The requirement in Reg. 300.600(a) is taken essen- 
tially verbatim from section 612(6) of the statute and reflects the 
desire of thV Congress *f or a central point of responsibility *and , 
accountability in the education of handicapped children within each 
State. With respect to State educational agency responsibility, the 
Senate Report on P.L. 94-142 includes the following statements: 

Jh\s provision is included specifically to assure a single line of 
responsibility with regard to the education of handicapped children, 
and to assure thatjpthe implementation of all provisions of this £ct 
and in carrying out the right to education for handicapped children, 
the^ State educational agency shall be the responsible agency * * *. 



Without this requirement, ttwre is an abdication of responsibility 
for the education of handicapped children. Presently, in many 
States, responsibility is divided, depending upon the age of the 
handicapped child, sources of funding, and type of services de- 
livered. While the Committee understands that different agencies 
may, in fact, deliver services, the responsibility must remain in a 
central agency overseeing the education of handicapped children, so 
that failure to deliver services or the violation of the rights of 
handicapped children is squarely the responsibility of one agency. 
(Senate Report No* 94- 168, p. 24 (1975)) 

In meeting the requirements of this section, there are a number of 
acceptable options which may be adopted, including the following: 

"(I) Written agreements are developed between respective State 
agencies concerning State educational agency standards and 
monitoring. These agreements are binding orntrre local or regional 
counterparts of each State agency. 

(2) t-Thc Governor's Office issues an administrative directive 
establishing the State educational agency responsibility. . 

(3) State law, regulation, or policy designates the State educa- 
tional agency as responsible for establishing standards for all educa- 
tional programs for the handicapped, and includes responsibility for 
monitoring. * ;% * 

(4) State law mjnldates that the State educational agency is're- 
sponsible for all educational programs. 



USE OF FUNDS 

r 

Reg. 300.620 Federal funds for State administration. 

A State may use five percent of the total State allotment in 
any fiscal year under Part B of the Act, or $200,000, 
whichever is greater, for administrative costs related to carry- 
ing out sections 612 and 613 of the Act. However, this 
amount cannot be greater than the amount which, the State 
may use under Reg. 300.704 or $eg. 3.00.705', as the case 
may be. 



(20U.S.C. 1411(b), (c)) 
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(4) State and local educational officials. 

(5) Special education program administrators. 

(b) The State may expand the advisory panel to include 
additional persons in the groups listed in paragraph (a) of this 
section and representatives of other groups not listed. 

(20U.S.C. !4!3(aX!2)) * 

- % . Comment. The membership of the State advisory panel, as listed 

in paragraphs (aX D-(5),is required in section 6I3(a)( !2) of the Act. 

A* indicated in paragraph (b), the composition of the panel and the 

number of members may be expanded*^ the discretion of the §tate. 
, In adding to the. membership, consideration could be given to 
2 having: 

(1) An appropriate' balance between professional groups and 

consumers (i.e., parents, advocates, and handicapped individuals); 

' (2) Broad representation within the consumer-advocate groups! 

to insure that the interests and points of view of various parents! 

advocates and handicapped individuals are appropriately 

represented; 

(3) Broad representation within professional groups (e.g.. (a) 
regular education personnel, (b) special educators, including 
teachers, teacher trainers, and administrators, who can properly 
represent various dimensions in the education of handicapped chil- 
dren, and (c) appropriate related services personnel); and 

(4> Representatives from other State advisory panels (such as 
vocational education). , 

, . If 1 Statc cIccts 10 maintain a small advisory panel (e.g., 10-15 
* members), the panel itself could take steps to insure that it (1) 
„ consults with and receives input from various consumer and special* 
interest professional groups, and (2) establishes committees for 
particular short-term puJtooses composed of representatives from 
those input groups. \ 



"eg. 300.621 Allowable costs. 1 

(a) Tbe State educational agency may use funds under 
Reg. 300.620 of this Subpart for 

(1) Administration oT the annual program plan and for 
planning at the State level, including planning, or assisting in 
the planning, of programs or projects for the education of 
handicapped children; ' . ' 

(2) Approval, supervision, monitoring, and evalV^iqn of 
the effectiveness of local programs and projects for the edu- 

^cation of handicapped children; ' 
j ' (3) Technical assistance to local educational agencies wity 
.respect to the requirements of this part; 

(4) Leadership services for the program supervision and 
management of special education activities for handicapped 
children; and 

A (5) Other State leadership activities and consultative 
services. 

(b) The State educational agency shall use the remainder of 
its funds uhder Reg. 300.620 in accordance with Reg. 
300.370 of Subpart C. 

(20U.S.C. 1411(b). (c)) 

STATE ADVISOR^ANEL . * 



c 



Reg* 300.650 Establishment. ■ 

(a) Each State sflall establish, in accordance with the 
revisions of this subpart, a State advisory panel on the 
Jucation of handicapped children. 

(b) The advisory panel must be appointed by the Governor 
or any other official authorized under State law to make those 
appointments. 

(c) If a State has an existing advisory panel that can 
perform the functions in Reg. 300.652, the State may modify 
theexisting panel so that it fulfills All of the requirements of 
this subpart, instead of establishing a new advisory panel. 

(20U.S.C/l4I3(aX12))' % ' « * 



Reg. 300.651 Membership. 

(a) The membership of the State advisory paneLmust be 
composed of persons involved in or concerned with the 
education of handicapped children. The' membtrship must 
include at least one person representative of each of the 
following groups: m * 

(1) Handicapped individuals. 

(2) Teachers of handicapped children. 

(3) Parents of handicapped children. 



4 



Reg. 300.652 Advisory panel functions. 

The State advisory panel shall: 

(a) Advise the State educational agency of unmet needs 
within the State in the education of handicapped children; 

(b) Comment publicly on the Slate annual program plan 
and piles or regulations proposed for issuance by the State 
-regarding the education' of handicapped children and the 
procedure^ for distribution of funds under this part; and 

(c) Assist the^State in developing and reporting such in- 
formation and evaluations as ma/assist the Commissioner in 
the performance of hjs responsibilities under Section 618. 
(20OS.C. 1413(m)(!2)) 



Re£ 300.653 Advisory panel procedures. 

(a) The advisory panel shall meet as ofjen as necessary to 
conduct its business. / 

* (b) By July 1 of each yjtjar, the advisory panel shall submit 
an annual report of panel activities and suggestions to the 
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State cd 
to the pu 
ing requ 
" (c)Officia 
shall be 

(d) Alladvi: 
publicly announced 
be open to the puhl 

(e) Interpreters and o 
vided at panel meeting 



>rt must be made available 
# _ ini with other public report- 

)fon all panel meetings and 
ijMic on request, 
s and agenda items must be 
*roc£ting, and meetings must 



fecessary services must be pro- 
. ^.^anel members or participants. 
The State may pay for these services frofn funds under Reg. 
300.620. ■ ' P w 

(0 The advisory panel shall serve 'without compensation" 
but the State must reimburse the panel for reasonable and* 
necessary expenses for attending meetings and performing 
dutres. The State "may-use funds under Reg. 300.620 for this 
purpose. 



(20U.SC. 1413(a)(12)) 
/ 

Subpart G- 



-Atlocatlon of Funds; 
Reports 



ALLOCATIONS 



Reg. 300.700 Special definition of the term State. 



For the purposes of Regs. 400.701, 300.7Q2, and 
300.704-300.708, the ternV'State" does not include Guam, 
American Samoa, the Virgin Islands, and the Trust Territory 
of the Pacific islands. 

(20-U.S.C. 141Ka)(2)) ^ „ 



Reg. 300.701 State entitlement; formula. 

(a) The maximum amount of the grant to which a State is 
entit ledunder section 6 1 1 of thrAct in any fiscal year is equal 
to the number of handicapped children aged three through 2 1 
in the State who are receiving special education and related 
services, multiplied by the applicable percentage, under par- 
agraph (b) of this section, of the average pej pupil expendi- 
ture in public elementary and secondary schools in the United 
States. 

(b) For the purposes of the formula in pajagraphr (a) of«his 
section, the applicable percentage of the average per pupil 
expenditure in public elementary t and secondary schools in 
the United States for each- fiscal year is:. 

(1) 1978— 5 percent,- 

(2) 1979— 10 percent, ~ . 

(3) 1980— 20 percent, f 

(4) 1981— 30 percent, * ^ 

(5) 198?, and for each fiscal year after 1982, 40 percent. 

(20U.S.C. 14J 1(a)(1)) *' J 



• (c) For the purposes of this section, the a verge per pupil 
expenditure in public elementary .aTO secondary schools m 
the United States, means the aggregate expenditures during 
the second fiscal year preceding the fiscal year for which the 
computation is made (or if satisfactory data for that year are 
not available at the time of computation, then during the most 
recent preceding fiscal^ear for which satisfactory data are 
available) of all local educationaJ agencies in thp United 
States (which, for purposes of this section, means the fifty 
States and the District of Columbia), plus any direct expendi- 
tures by the State for operation of those agencies (without 
regard to the source of funds from which cither of those 

* expenditures are made), divided by the aggregate number of 
children in average daily attendance to whom those agencies 
provided free public education during that preceding year. 
(20 U.S.C. 1411(a)(4)) * 



Reg. 300.702 Limitations and exclusions. 

(a) In determining the amount of a grant under Reg. 
300.701 of this subpart, the Commissioner may not count: 

(1) Handicapped children in a State fij^e extent that the 
number of those children is greater than 12 percent of the 
number of all children aged five through 1 7 in the State; and 

(2) Children with specific learning disabilities to the extent 
that the nurnber of those chilcjrcit is greater than two percent 
of the number of all children aged five through 17 j n the State, 
and 

(3) Handicapped children who are counted under section 
121 of the Elementary and Secondary Education Act of 1965. 

(b) For the*purposes of paragraph (a) of this section, the ' 
number of children aged fiye through 17 in any State shall be 
determined by the Commissioner on the basis of the most 
recent satisfactory data available to him. 

(26-U.S.C. 1411(a)(5)) 

(Subparagraph (a)(2) was deleted in 42 Fed. Reg. 65083 (Dec, 29. 
1977); however, subparagraph (a)(3) was not renumbered. J 



Reg. 300.703 Ratable reductions. » 
(^General. If the sums appropriated for any fiscal year for 

mak irl? ) ?^ mcntS t0 Statcs undcr s * cction 6 H of the Act are 
not lufficrent Jo pay in full the total amounts to which all 
States are entitled to-teceive for that fiscal year, the 
maximum amount which all States are entitled to revive for 
that fiscal year shall be ratably reduced. In case additional 
funds become available for mating payments for any fiscal 
year during which the preceding sentence is applicable, tho^e 
reduced amounts shall be increased on the sagse basis they 
were reduced. 

(20 U.S.C. *!41 1(g)(1)) ^ 
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(b) Reporting </<i/?.r/w Un til educational agcfivic* and 
allocations. * 

(1) In any fiscal year in which the State entitlements have , 
been ratably reduced, and in which additional funds have not 
been made available to pay in full the total of the amounts 
under paragraph (a) of this section, the State educational 
* agency shall fix <tates before which each local educational 
agency shall report to the State the amount of funds available 
to it under this, part which it estimates it will expend. 

• (2) The amounts available under paragraph (a)( I) of this 
section, or any amount which would be available to any other 
local educational agency if it were to submit an application 
meeting the requirements of this part, which the State educa- 
tional agency determines will not be used for the period of its * 
.availability* shall be available for allocation to those local 
educational agencies, in the manner provided in Reg. 
300.707. wliich the State educational agency determines will 
need and be able to use additional funds to carry out approved 
programs. * 

# (20U.SC. 14li(gK2j) 



% Rfg. 300.704 Hold harmless provision. 



\ 



No State shall receive less than the amount it received 
under Part B of the Act for fiscal^ear 1977. 

(20 U.S.C. 141 Ka)(1» ^ 



1. 300.705 Within-State distribution: fiscal year 
1978. 

Of the funds received under Reg. 300.701 of this subpart 
by any State for fiscal year 1978: \. 

(a) 50 percent may be used^by the State in accordance with 
the provffions of ^eg. 300.620 of Subpart F and Reg. 
300.370 of Subpart C, and o \ 

' Jfr) 50 percent shall be distributed to local educational 
agencies in the State in accordance with Reg. 300.707. 

(20U.S.C. 1411(b)(1)) ' , 



Reg. 300.707 
formula. 



Local educational agency entitlements; 



From the total amount of funds available to all local educa- 
tional agencies, each local educational agency is entitle^ to 
an amount which bears the same ratio to the total amount as 
the number of handicapped children aged three through 2 1 in 
that agency who arc receiving special education and related 
services bears to the aggregate number of handicapped chiN 
dren aged three through 21 receiving special education and 
related services in all local educational agencies which apply 
to the State educational agency for funds under Part B of the 
Act/ • 

.(20 U.S.C. 1411(d)) 



Reg. 300.708 Reallocation of local educational agency 
funds. 

If a-State educationaUgency determines that a local educa- 
tional agency is adequately providing a free appropriate pub* 
lie education to all handicappeoVchildren residing in the area 
Served by the local agency with State and local funds other* 
wise available to the local, agency, the State educational 
agency may reallocate funds (or portions of those funds 
which are not required tb provide special education and 
related services) made available to the local agency under* 
Reg. 300.707 x to other local educational agencies within the 
State which are not adequately providing special education 
and related services to ail handicapped children residing nn 
the areas served by the other local educational agencies. 

(20 U.S.C. "1414(c)) 



Reg* 300.706 Within-State distribution: fiscal year 
1979 and after* 

Of the funds received under Reg. 300.701 by any State for 
fiscal year 1979, and for each fiscal year after fiscal year 
<- 1979: . 

(a> 25 percent may be used by the State inaccordance with 
Reg. 300.620 of Subpart F and Reg. 300.370 of Subpart C, 
and 

(b) 75 percent shall be distributed to thclocal educational 
agencies in the State in accordance with Reg. 300.707. ^ 

(20 U.S.C. 1411(c)(1)) 



Reg. 300.709 Payments to Secretary of Interior: 

(a) The Commissioner is authorized to make payments to 
the Secretary of the Interior according to the need for that 
as^stance for the education of handicapped children on 
reservations serviced by elementary and secondary schools 
operated for IndUn children by the Department of the 
Interior. 

(b) The amount t>f those payments for any fiscal year shall 
not exceedone percent of the aggregate amounts available to 

^ell States for that fiscal year under Part B of the Act. 

(20 U.S.C. 1411(0(1)) 
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J*eg. 300.710 Entitlements to jurisdictions. 

■(a) The jurisdictions to which this section applies are 
Guam, American Samoa, ther Virgin Islands, and the Trust 
Territory of the Pacific Islands. 

(b) Each jurisdiction under paragraph (a) of this section is 
entitled to a grant for the purposes set forth in section 60f(c) 
of the Act, The amount, to which those jurisdictidns are so 
entitled for any fiscal year shall not exceed an amount equal 
to 1 percent of the aggregate of the amounts a\foilable to all 
Stotei-underthis part for that fiscal year. Funds appropriated 
for those jurisdictions shall be allocated proportionately 
among them on the basis of the number of children aged three 
through, twpnty-one in each jurisdiction. However, no juris- 
diction shall receive less than $150,000, and other alloca- 
tions shall be ratably reduced if necessary to insure that each 
jurisdiction receives at least that amount.- , 

(cXThe amount expended for administration by each juris- 
diction under this section shall not exceed 5 percent of the 
amount allotted to the jurisdiction for anj£ fiscal year, or 
$35,000, whichever is greater. . * 

(20U.S.C. 1411(e)) 



REPORTS 



Reg.3O*/750 Annual report of children served— report 
requirement. 

(a) The State educational agency shall report to the Com- 
missioner no later than February 1 of each year the number of 
handicapped children aged three through 21 residing in the 
State ^ho are 'receiving special education and related 

' services. J 

(b) The State educational agency shall submit the report on 
forms provided by the Commissioner. % ■ 

(20U.S.C 14* I (a)(3)) „ * 

Comment. It is very important to understand thauhis report and 
the requirements that rel ate tpj t are solely for allocation purposes. 
The population of children the State may count for allocation pur- 
poses may differ from the population of children to whom the State 
must make available a free appropriate public education: For exam* 
pie, while section 61 1(a)(5) of the Act limits the number of children 
who may bp counted for allocation purposes to 12 percent'of the 
genera] school population aged five through seventeen, a State 
might find that 14 percent (or some other percentage) of its children 
are handicapped.Jn that case, the State must make free appropriate 
public education available to all of those handicapped children. f 



Reg. 300.751 Annual report of children served— 
information, required in the report* 

- (a) In its report, the State educational agency shall include 
a table which shows: 

(1) The number of handicapped children receiving spiciaf 
education and related services on December 1 of that school 
year, ^ 

(2) The number of those handicapped children within each 
..disability category, as defined in the definition of "handi- 
capped children" in Reg. 300.5 of Subpart A; and . 

(3) The number of those handicapped children within each 
of the following age groups; 

(i) Three through five; 

(ii) Six through seventeen; and 

* (iii)TEighteen through twenty^one. t . 

(b) A child mus^ be counted as being in the age group 
corresponding to his or her age. on the date of the count: , 
October I or February 1, as the case may be. 0 

(c) Trie State educational agency may not report a child 
-under more than one disability category. 

(d) If a handicapped child has more than one disability, the 
State educational agency shall report that child in accordance 
with the folloWing procedure: 

( 1) A child who is both deaf and blind must-be reported as 
"deaf-Mind." ' ^ 

(2) A child who has more than one disability (other than a 
deaf-blind child) must be reported as "multihandicapped." 
(20 U S.C. 1411(a)(3); l411(|)(5)(A)(iO; 14&(b)) J 



Reg. 300.752 AnnuiHyreport of children served— 
^^^^^certiflcatton. 

The State educational agency shall include in its report a' 
certification signed by 'an authorized official of the agency 
that the information provided is an accurate and unduplicated 
count qf handicapped children receiving special education 
and related services on the dates in question. 



(20 U.S.C. 1411(a)(3); 1417(b)) 



Reg. 300.753 Annual report of children served— 
criteria for counting children, 

• (a) The State educational agency may include handicapped 
children i n its report who are enrolled in a school or program^ 
which isbperated or supported 6y a public agency, and which 
either: 
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m - (I) Provides them with both special education and related 
.-rvices: or # > 

(2) Provides tticm onlytvith special education if they do 
not need related .services to assist them in benefiting from 
that special education. 

(b) The State educational agency may not include handi- 
capped children in its report who." 

(1) Are not enrolled in a school or program, operated or 
supported by a public agency; 

(2) Are not; provided special education that meets State 
standards: i* % 

(3) Are not grovided with a related service that they need to 
assist them in benefiting frorrv special education; 

■ (4) Are counted by a State agency under Section 1 2 1 of the 
Elementary* and Secondary -^Education Act of 1965>as 
* amended: or 

(5) Are receiving special education funded solely by the 
Federal Government . "However, the State may count children 
covered under Reg. 300. 186(b) of Subpart B. 

(20 U.S.C- 1411(a)(3): 14 { 7(b)) , ' 

Qmtmetus I. Under paragraph (a), the State may count handh 
capped children m a Head Start or other preschool program operated 
or supported by a public agency if those children are provided 
special education that meets*State standards^ * t 

2. * 'Special education," by statutory definition, must be at no 
costtoparents As of September 1, 1978, under the free appropriate 
public education requirement, both special education and related 
services must be at no cost to parents. * * 

There may.be some situations, however, where a child receives 

C«occial education from a public source at no cost r bitf whose parents 
y for the basic or regular education. This child may be counted. ' 
i he Office of Education expects that there wodld only be limited - 
- situations where speciaj education would be clearly separate from 
regular'education— generally,, where speech therapy is the only 
special education required by t^ chjld. For example, 'the child 
might be in a regular program in a parochial or othenpri/ate school 
but receiving speech therapy m a program funded by the local 
educational agency.- Allowing these children to be counted will 
provide incentives (in addition^ complying with the legal require- 
^ ment in Section 613(a)(4)(A) of the Acjt regarding private schools) , 
to public agencies to provide services to children in private schools, 
since funu*< are generated in part on the basis of the number of 
children provided special education and related services. Agencies 
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should understand, however, that where a handicapped child is 
placed in or referred to a public or private school for educational 
purposes, special education include* the entire educational program 
provided to the child. In that case, parents may.not be charged for 
any^pnrt of the child's education. 

A State may not count Indian children on or near reservations and 
children on military facilities if it provides them no special educa* 
tion. If a State or local educational agency is responsible for serving 
these children, and does provide them special education and related 
services, they may be counted. 



Reg, 300,754 Annual report of children served pother 
responsibilities of the State educational agency. 

In addition to meeting, the other requirements irrthrTsub. 
part, the State educational agency shall: 

) Establish procedures tcTbe used by local educational 
lies and other educational institutions in counting the 
5er of handicapped children receiving special education 
and related services; 

(b) Set date* by which those agencies and institutions must " 
report to theState educational agfency to insure that the State 
complies with Reg. 3CX). 750(a); • 

(c) Obtain certification from each agency and institution 
that an unddplicated and accurate count has been made; 

(d) Aggregate the data from the count obtained from each 
agency and institution , and prepare the reports required under 
this subpart; and 

(e) Insure that documentation is maintained whic^enables 
the State and the Commissioner to audit the accuracy of the 
count. / 

(20 U.S.C. 1411(a)(3); 1417(b)) ■ • 

Comment. States should note that the data required in the annual 
report of children served are not to be transmitted to the Commis- 
sioneHn personally identifiable form. States .are encouraged to 
collect these data in non-personally identifiable form. 

{Appendix A. Analysis of Final Regulation, was removed from the 
Code of Federal Regulations in 43 Fed. Reg. Sl&S (Dec. 7, 1978). 
The text of Appendix A is reproduced in Volume I, ^Legislative 
History: P.L. 94-142 and Regulations."] 




[Regional Resource Centers begins on page 102:501 ♦] 
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WYOMING STATE BOARD OP EDUCATION 
RULES AND REGULATIONS GOVERNING 
PROGRAMS AND SERVICES FOR 
HANDICAPPED CHILDREN IN WYOMING SCHOOL DISTRICTS 



WYOMING STATE DEPARTMENT OP EDUCATION 
LYNN 0. SIMONS 
STATE SUPERINTENDENT OP PUBLIC INSTRUCTION 



March' 2, 1981 



These Rules and "Regulations apply to all Wyoming % 
school districts and to all agencies .which provide 
educational program and services for handicapped 
"children* / 



STATE BOARD OF EDUCATION 
State of Wyoming 



t I certify that the copy hereto attached is a true copy of 
the Wyoming State Board of Education Rules and Regulations 
Governing Programs and Services for Handicapped Children in 
Wyoming School Districts and is in accordance with the Wyoming 
Administrative Procedure Act (-W.S. 9-4-101 through 9-4-115), 
W.S. 21-14-102, and that the original Rules are on file with\ 
the,State Superintendent of .Public Instruction. These Rules 
supersede all other Rules previously filed dealing with this 
subject. 

Prior to adoption, these Rules were made available for 
public inspection on July 10, 1980, and a notice of intended 
adoption was. sent to the Office of 'the Attorney General and 
* the' Legislative Service Office. 

The Rules have been approved by the Governor as indi- 
cated below. 

The attached Rules are effective immediately upon filing 
below . 
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WYOMING STATE BOARD OF EDUCATION 
RULES AND REGULATIONS GOVERNING 
PROGRAMS AND SERVICES FOR 
HANDICAPPED CHILDREN IN WYOMING SCHOOL DISTRICTS 

Chapter ix 

1 ~ General Provisions * 



for conduct^ pro£s!% Jhese" rules providing -an organized system 
rizsd hv L P ° 9 • ? handl oapped children are- adopted as autho- 

9-4 llsf ?k W * omln 9' Administrative Procedure Act (M.S. 9-4-101 rnrouah 

2 2 9>38u^pT"S? g »S b HS ReC ° rdS Act (W - S - 9 - 9 - 101 th ™& 

2£ 94-l« ind L ,i. S "1?°i4- 2 ;02: S - C - 4 ? ^ U1( «> » ' '. 

^.tratlve 6 ^^I^V^^^^ 5) ^ ^ 

I - 

Section 4. Definitions. As. set forth in these rules. 



Chapter- X 

Requirement 'for Full* Educational? Servi 



ces 



=^rtner^ 

and the f taS tof rd «S 1 ^"f in the State with such .handicaps, 
aisure'thaf LcT cll^recefves ^free^n* rUl6S ^»tlon. P t i . 
accordance with ^£25^^ 

W.S. SS-^lorti^^l^Sfriri^^Cy 1 ^ Wit ^ enactment of 

±u± cnrough 21-l4-10i, .each Wyoming school district' is 

e-5 
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Sside in t h t Sii? ent ; f ^ /ll handicapped school-age children who 
J>?,~% the district and for providing them with a free, appropriate 
aonroni?^^? 13 ^ 15 ^ be SUbjeCt t0 le 9 al action for faille to 

2ira^%Ji^^ ,a regUlati ° nS - d -°-du P ref f?r £. 

Chapter XI 

Regulations and Pr6cedures for Educational 
* , and Other Service Related Agencies 

;'■ ff 0 *; 10 ". 1 -,. Sc °P e ,°f School Dis trict Regulations and Date to be 
Submitted Each school distr ict shall adopt, file as provided bv the 
ll7lr g n A ^ lnistrati ve Procedure Act, and implement local regulations 
5 SS re ? ardln 9 the operation of the district's educational 
servi ces for handicapped children. The local regulations 
shall include, but are not limited to, provisions for: 9 

children; n0nnaliZati0n ° f educational experiences for handicapped" 
of theViitrictf iCati ° n ° f handica PP ed children who are residents 



ye. 



assurance of* the due process fights of children an^near 
parents, including (1) notification procedures, (2) Daren*alapprcW 
of special services and instructional programs, (3) appo/ntment of 
a surrogate parent when the child's parents or gua diK e not know* 
are unavailable or when the child is a ward of the, stale (4 ) Darpntli 
review of relevant school records and (5) opportunity for in impaJtiS 
due process hearing; * an im P a rtial 

- d. referral of children for special services; 
e. assessment of children; ^ 
v f. .individualized. educational programs for handicapped children; 

g. appointment and functioning of a Child Study Committee t-n 
facilitate the evaluation, placement, review and reaspignTnt of each 
handicapped child (A separate committee must be appointor each 

• h. graduation of handicapped youths from high school i 

of"hiiic^s*s:i?i r s, ,paration - for aii ' sta « mem ' bers in . the ed -5"°« 

j. placements in private schools . and facilities .- . 



of iJ L !nf t ! considerable latitude in determining the content 
iLta J 22 i ' bUt criteria which -have been mandated by the State 
Board of Education must be incorporated into the district's regulations. 

!,K^K S o Cti °-? 2 ;. Sc °P e 2| R egulations to be Submitted by other Agencies 
k gucatiHnaT- programs and Services for Handicapped c hi?dr ln 
° a h ? be Su ^^^d . By ? Augustll, WTT, each agency or institution 
^fS^SSP f K nd f ? r > hS education of handicapped children shall 
also adopt, submit for filing as provided' by the Administrative Procedure 
Act, and implement regulations and procedures regarding the operation 
nMoS™ 9en 2T S educa t lonal Programs and services for handicapped 
children. The agency's regulations shall include, but not be limited 
to, all subsections of Section 1 of this Chapter, except subsection 

D • ... 1 * 

Section 3. Normalization of Educational Experiences . 

a. Special instructional programs and services are components of 
™2fclS T? 37 ^ de ^ ned to implement regular educatio n P Conse- 
quently, all services for handicapped children emanate from the reqular 

to S;S'thf? C L S ?£ 001 diStriCt Sha11 ad ° Pt regulations and pSoSSSS 
to assure that to the maximum extent appropriate handicapped children 

M e UC h ated ln re ? u l a r classes along with children who a?e not handi- 
capped; however, placement of handicapped children in regular classes 

re2v^ u 2K° Pr i V2- the i r ne6dS and mUSt be determined, mdnitored, 
• It modified by using the same procedures as. those out- . 

programs. f ° r handica PP ed children in special educational 

' / b. Each school district shall insure that a continuum of alterna- 
n^/ifr 6 ^ 3 13 r aUable t0 meet the s P ecial education and relied ' 
?n recufi^a^pf d chlldre , n : The continuum must include instruction 
instruction ft h^A^ P f Cial , ClaSSeS ' SpeCial scho °l s ' home instruction, 
ilfJfJS l° n ln ho *P ltals and institutions and make provision for supple-' 
! 7. rV1C6S (SUCh aS resource room or itinerant instruction)' to be 
provided m conjunction with regular claas placement. Appendix A con- 
vict UZxtZSF ° f lea ^ r6Strictive educational alternatives for Sis- 

c. . Placement of handicapped children in itinerant programs, «e-r 
source rooms and special classes and other procedures which Remove th2 
from the regular education environment shall occur only when ?herl is 

' Sjreducftio'n i ^^ l6 T ing Pr ° blemS - are ° f SUCh " ature -"severity 
!r a !„ atl ° n ln regular classes, even with the use of- supplementary 

app?Spri e ^e C to nn ?L b ch??5''r ed ?*«*<*°*i**> All placements 
X£f™It a the.child's needs and -provide the least restrictive edu- 

ehai ? Ka environment appropriate.. Educational goals and objectives ' 
^ooram ^ if ^ implemented via an individualized educational 

prog^ssivSv\^ouah g S ob ^ ectives are the child shall move 

progressively through educational environments that are as normal anr! 

fu?f S2 n SSible - With the ultimat e goal, when appropria™ be?ng 

full-time functioning in regular' classes. ' » 9 



d. ^ Each handicapped child's educational placement shall be: 
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(1) determined at least annually;' 
• ' . (2) based on the child- s< indivi dualized educa^on program; 
(3) as. close as possible to the child's home; and * 

unless ^^^^^S^SS^J^^ if not ^capped, 
-arrangement. M education program requires, some other 

to the maximum «t.*\^JSr2^S^™«" a " d '""vitdes 

9 

shall^e gi^'ir^p^SriJ^ 0 J}^ environment, consideration 
ity of services the chUd £eeds. ° n the ° hild ° r the 

Section 4. Child Identification . 

implant ap propriate ser^TatlhTea'rHest * 

of , bu c e nor i Un,jtef"- C 1a? n D Sb?f :a,n (child -"? d > . -tall 'be comprised' 
on parent awareness of 'the ™™ ?? es . s with specific emphasis 
of the State Department of ffi£ion " th ? ? rimary responsibility 

children ,c) ..SSSgtt.'SllSS'tfi'^S.'S a'nana? 310 ^ 
t^and^aS selvr^ 

subsequent to the pr"lsLn ol ser5icer n *° dete ? mine - Progress - 

J V o . 

The child-find system developed by the local art,„.=K„„ 
cessitates cooperative efforts between the state Jf^f 9en0y ne_ ' 

for the education of handlcaDDed STlJ,!? T, a ? en «<»s responsible 
Although each schooK distric? is *f ^°<: al sch ° o1 districts. 

an ongoing child identification progrlf tnaf iSuSra t li n t h r intain 
nents stated in the precedina BAr a »«nh 2Z lnclude s all the" cqmpo- 

of thi district In^^rSmponents'^b^thr^gr 3 ,!, "ISM* 1 * 1 ? 8 
are responsible for the idantif l«f W v 2- 1 ' ' School districts 
dren, but resourced other thw tat n, i handicapped preschool chil- « 
must.be used to fund thJ assessm^n^L local .P ublw! education funds 
services that; are Seeded assessments T^ d , any. instructional and related 



education 2? Si^^^^JTS*^^ 1 ^ «° ™* Special 
.oing through use of procedures ™£ S^^^iiJlS 



% 



programs, communication and coordination with appropriate public ajid 
private agencies, organization's! and individuals involved with handi- 
:apped children, school group testing and behavior observation programs. 

c. Each district shall appoint a staf fyrfiember to' facilitate the 
district child-find program. The functions-dr" the facilitator shall 
.include, but not be limited to, (a) serving as a central source of 
information regarding the district child-find program to communities 
served by the school district, (b) functioning as a central point of 
.referral for children reported by their parents/guardians as handi- 
capped or as suspected of being handicapped and; (c) serving as a 
^laisbn between the school district and the State Department of Edu- 
cation concerning reporting and documenting .the district child-find 
program. . 7 

Section 5. Due Process Assurances , ,D a ue process assurances are 
legal ^ expressions of the dignity and wortfh of children and of the dis- 
tracts commitment to their Wealthy development and progress, it is 
the responsibility of the school district to. adopt regulations and pro- 
cedures to include, but not be limited to, the following: 

a. Written notice shall be given tcf the parents of a handicapped 
child a reasonable amount of time- before the district: 

,(1) initiates* or changes the identification, evaluation 
or educational p^acemeht of the child or the provision of a free 
^appropriate public education to the child; 

(2) refuses to initiate or change the 'identification, evalua- 
tion or educational placement of the chiid or the provision of a free 
appropriate public education to the child, 

b. The content of the notice shall include: 

(1) a full explanation of all. of the procedural safeguards 
available to the parents under State £oard regulations for handicapped 
children; 

(2) a description of the action proposed or refused by the 
district, an explanation of why^t^e district proposes or refuses to take 
the action, and a description of all options the district considered 
and the reasons why those, options were ^accepted or rejected; 

(3) a description of each evaluation procedure, test, record 
or report the district uses as a ba^l^kpr^the proposal or refusal; and* 

(4) a description of any other factors which are rfelevant'To 
the district's proposal or refusal V : * \ 

% i r 

c. The notice must be: 

(1) written in' language understandable to the general 
public; and y 



C-9 



mode of co^LiSlonlseS ty^t™^™ 9 * ° f the parent °* other 
feasible to do so.' < * Parent unless lfc is clearly not 

parent'is'nof: SuSn^SSSS. 0 '^ 1 *? ^ ° f c °«™nication of the 
ensure that: .: ritten language, the district shall take^steps to 

the parent in hi 8%^?^^^^^' ° rall L° r ° ther «ans to 
tion; _ native language or other mode of communica- 

(2) the parent understands the content of the notice; 
Paraphs'?}, ^U*™^,"^^^^™^ l " ' 

e. written parental consent shall be q btained before the school: 
reassessing C <? d,lcts Placement assessment or' a comprehensive 

' (2) provides other special services; 
progr\m or .^ila^rs^i^; diCaPP6d ^ in a ^ eciaI instructional' 

(4) removes a child from a special instructional program/ 
f.\ Appointment of a surrooate Dar pnf c, 
; the chills rights ^hen .the chUd' s parens or auaTdi " " advocate °* 
are unavailable of when, the child is a ward of fht ar f n0t known ' 

parents may not be employees o'fthe state or L.f state. Surrogate 
agencies involved in the education nrL or local education agency or 
(a) have no other vested- interest r?^ children - Thfey should* " 

as advocates to the' 'children th^ re'pre^t" J*? their roles 

the children and their educational needs 7Ai k E totally committed to 
racial, cultural and linguistic^ackaJouAd of 55 kn ?Vledgeablb-of the • 
sent, (d) be familiar wi?h the ed£ea?W? J C ^ lldren th ey repre- 
state and ( e ) be 'familiar wiTh-V?, J * s y stem of the district and . 
children! School districts So,^ f uca ? lonal eights of handicapped 
that represent the bIs"?n'L|feS^f 0 ^f^^? Ual ^ icatio « «*anda£s '. 
suggestions for preparing^xTregulaSon f lldren - - B contains 

child!" ' arental reVi6W ° f '-hool' district^ords relevant to the 



district L?r r L nt ac; r ord U a a n r c d : a wi?h f ^Jffisk * ^ ^ 

due process hearing on any master pertain?™ I ° n ' ln ^ iat ? an impartial, 
assessment, educational placement P „ 1 9 > l ° ^ ^entif icatisn, . 

public education, a* provided for' in VI ?J, a I™*' ^opriate . 

child. Su ,h hearings P will"be d -du^und^ 
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U) request for a hearing shall be made to the State Super- 
intendent of Public Instruction. 

(2) within five days after (receiving a request for a hear- 
ing, the superintendent of the district and the State Superintendent 

u-K? Ins $ ruction sha11 schedule a pre-hearing conference with the 
child s parents, involving such district and Department of Education 
personnel as may be necessary to review the situation for the purpose 
of resolving the differences and, if possible, avoid a hearing. (other 
mediation steps may also be taken by mutual agreement between the 
parents and the> local school district superintendent or his -designee. 
The process of mediation is encouraged to resolve differences between 
parents and the district; however, mediation may not be used to deny 
or delay an aggrieved party's rights , under this subsection.) 

t u a- cc (3) if adminis , tra tive and mediation efforts fail to settle 
the differences, a hearing shall be held before the State Board of Edu- 
cation or its designee. During the time a due process hearing is being 
conducted, the child involved will remain in his/herfpresent placement 
unless otherwise mutually agreed upon by the parent |a:nd the school dis- 
trict. (This does not preclude the district from using its normal pro- 
cedures for dealing with children who are endangering \hemselves or 
others . ) . • 

(4) the hearing shall be conducted by the State Board of 
w^W 0 * 1 °? itS desi 9 nee - An official list of qualified designees 

shall be maintained and made available by the^State Department of 
Education. 

(5) the Wyoming Department of Education shall' inform the 
parent or guardian of any free. or local-cost legal and other relevant 
services available to them. . « v 

(6) any member of the State Board of Education who is an 
employee of the school district or other agency" involved in the educa- 
tion or care of 'the subject , child shall be excused from participating 
in the hearing as a member responsible for the conduct of^he hearing. 

(7) the Wyoming Department of Education shall be responsible 
for paying administrative costs related to the hearing, including neces- 
sary expenses incurred by the State Board *of Education' and stenographic 
services. The local school district, Department of Education, and the 
State Board of Education will not be responsible for any legal fees or 
other concomitant expenses incurred by. the parent or guardian. 

(8) the State Board of Education shall provide the parent or 
guardian and local school district officials written notice of the date 
time, ana place of the hearing. The hearing shall be conducted at a * 
time and place reasonably convenient for the parties involved. Any 
party to the hearing has the right to present evidence and confront, 
cross-examine, compel the attendance of witnesses, and obtain a written 
or electronic verbatim record of the hearing. 
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(9) in the discretion of the State Board of Education or its 
designee, and upon request of either parent or guardian or local school 
district officials, a prehearing conference shail be held pursuant to 
scope and procedure outlined.- in Rule 16 of the 'Wyoming Rules of Civil 
Procedure. 1 'However, in no<£vent will such prehearing conference be 
held later than five (5) days prior to the hearing. All references .in 
'Rule 16 to the "Court" shall be deemed j» refer to the "State Board of 
Education or its designee." Further, all reference to the "Trial" in 
Rule 16 shall be deemed to refer to "hearing." 

^MIO) ' the subjec€ child shall be present at the hearing if 
-parents or guardian request his/her presence. The he'aring wilT not be 
open to the public unless parents or guardian so request. 

(11) within 20 school. days after the. conclusion of the*hear- 
ing and within 45 days after receipt of the request for the hearing, 
the State Board of Education or its designee shall render in writing, 
the findings of fact and decision concerning the appeal and forward 
this to the chief executive officer of the district of the child's 
residence,. A written copy of the findings of fact and decision shall 
be mailed or personally .delivered to Jzhe parents. • 



(12) any party who feels aggrieved by the findings and de- 
cision may appeal to the district court.. Appeals from any such ad- 
ministrative finding and decision are taken in pursuant to Rule 12 
of the Wyoming Rules of Appellate Procedure. /-~ 

* 

U" Provision for an independent assessment at district expense 
if serious unresolved parental challenges are made against the validity 
of -the individual assessment provided by the school district. v 

d) . The school district shall provide to parents, on request, 
information about where an independent educational assessment may be . ' 
obtained. • • 

% 

(2) Subject to subsection h, items (1) and (2) of .this 
Chapter, the school district may request a due process hearing to show 
that its assessment is appropriate. If the final decision is that the 
evaluatibn is appropriate, the parent has the right to an independent 
educational assessment, but not at public expense. 

(3) If theparent obtains an independent educational assess- 
ment at private expense, the results of the assessment must be con- 
sidered by the district in any discission made with respect to the pro- 
vision of a free appropriate public education to the child. The results 
of the assessment may be presented as evidence at a due process hearinq 
regarding , the child. T * 

(4) If the State Board of Education or its designee requests 
an independent educational assessment as part of a due process hearing, 
the cost of the assessment must -be at public expensg"r~ 

(5) , when an independent assessment is at public expense, 



the criteria under which the assessment is obtained, including the 
location of the evaluation and the qualifications of the examiner (s) , 
must be the* same as the criteria which the school district uses when 
it initiates an assessment, 

* * 
Section 6. Referral for Special Services , Regulations and -system- 
atic procedures shall bqf adopted by the district for written .referral . 
for assessment of N ch^.dren who have or who are suspected of having 
learning and/or behavior, problems which interfere with school performance. 
The regulations shall provide for the confidential use of information 
obtained dudng the referral, assessment and instructional processes. 

Section 7. * Assessment of Children . Each school' district shall 
adopt regulation^ and procedures concerning the assessment of children. 
Each child placed in a. special instructional program for handicapped 
children shall .receive, an individual assessment conducted by a multi- 
disciplinary assessment team comprised of personnel who are appropri- 
ately certified and endorsed by the Wyoming State Department of Educa- 
tion and/or personnel who are properly licensed to render such services. 
Selection of the personnel' and disciplines to comprise the assessment 
must be based on the child's presenting problem, concerns expressed 
by the referring source and the suspected handicap(s). At least one member 
of the assessment team must be knowledgeable in the area of the suspected 
disability. 

a. The assessment shall be conducted using appraisal instruments 
and procedures that are necessary and appropriate to determine the 
child's learning problems, assets and deficits and to prescribe an in- 
dividualized educational program. Assessment materials must^have been . , 
validated for the specific purposes for which they are used during the 
assessment of the child and admiiiistered in conformance with the in- 
structions provided by their producer. 

b. Tests and assessment materials administered to a child wi\h 
impaired k sensory , manual or speaking skills must be selected so as to 
ensure results which accurately reflect the child's aptitude or achieve- 
ment level.. 

T^c. v All assessment materials and procedures shall be selected and 
admihistei?€a so as not to be racially or culturally discriminatory. 



d. k The results 'of tffie assessment shall be interpreted to the „ 
child's parents in language they* understand and in ways they can use 
to cooperate with the school and assist the Child's educational pro- 
gress. k « ' • . 

e. When, under due process provisions, an assessment reveals that 
a child has, been misclassif ied and/or incorrectly placed as a handicapped 
child, the school district is obligated to amend the information on its 
records ^nd so inform the parent in writing. ' - 



f . Wh en\ a handicapped child receives a preplacement asses sment 
or a comprehensive* reassessment, the multidisciplinary diagnostic team 
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shall prepare a written report on the results of the evaluation' The 
report must include, but not be limited to, 'the fallowing: 



the child; 



(1) the date(s) the child was assessed; * 

(2) a list of the tests and procedures used to evaluate 



(3) the child 1 s handicap and the basis for making the 
determination; 

(4) recommendations concerning the education and any special 
services the child needs, and placement in the least restrictive edu- 
cational ehvironjnent; ' * 

I ' - 

, . (5) relevanF^behavior noted during assessment; 

> & 

(6) effects of environmental, cultural or economic disad- 
vantage; and \ . * • 

/ C7) written certification from each team" member whether 
the report reflects his or her conclusions. 



In evaluating a child suspected*of haji*«^^S»ecif ic learning 
disability, the multidisciplinary diagnostic t^km shal V. *1 5 n , > 
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(1) include the child's regular teacher or, if the chi£tf — ' 
does not have a regular teacher, a regular classroom teacher qualified 
to teach a child of l|is o or, her age; 

(2) have one team member other than the childdfe regular 
teacher observe the child's academic performance in -the regular class- 
room setting; 

s ■ » * 

i 9 ' * W) ^include in the written assessment report relevant be- 
havior noted during the classroom observation of the child and the re- 
lationship of that behavior to the child's academic functioning; " 

V (4) include in the written report educationally relevant 
medical ' findings, Xf any; and 

* (5) document whether there is a severe discrepancy between 
achievement and ability which cannot be corrected without special educa- 
tion and related services. 

Hi. The report specified in subsection f of this section, test 
booklets and other significant information obtained during the assess- 
ment must be maintained in the district in such manner to provide maxi- 
mum confidentiality to the child in accordance with the State Board 
of Education Rules and Regulations Governing Protection of the Confi- 
dentiality of Personally Identifiable Data. (See Appendix D of these 
rules.) . v 
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Section 8. The Child's Individualized Educational Program , 

a. It is the obligation of those who examine the child, whether 
district personnel or personnel whose services are arranged for by 
special contracts, to translate the information obtained during the 
assessment process into appropriate written recommendations to be used 
in the development of the individualized educational program (IEP). 
The. program is a blueprint for providing specially designed instruction 
to meet the handicapped child 1 s unique 1 educational needs. Each school 
district shall assure that an individualized educational program is 
written, implemented, monitored and updated at least annually for every 
handicapped child whose education is the responsibility of the district, 
including each handicapped child who is placed in or referred to a pri- 
vate or parochial school or facility by a public school district or who 
is enrolled in a parochial or other private school and receives special 
education o% related services from a public school district. 

fe. The individualized educational program for each child must 
include: 

•d) a statement of the child's present level of performance; 

c 

(2) a statement of annual goals, including short-term in- 
structional objectives; o 

2> ' 

(3) a st&tement or the specific special education and re-"* 
lated services to be provided to the child, and the extent to which the 
child will bfe able to participate in regular educational programs; 

(4) the projected dates for initiation* of services and the 
anticipated duration of the services^* \ x . 

v ' * " 

(5) appropriate objective criteria and evaluation procedures 
and schedules for determining, on at least an annual basis, whether the 
shQrt-term instructional objectives are being- achieved. 

At the jDeginning of each school year, each school district shall 
have in e£fect^an IEP for every handicapped child who is .receiving 
special education from the district. An IEP must be in effect before 
special education and related services are provided to a /child and 
be^ implemented as soon as possible following the meeting specified 
under the subsection c of this section. / 

c, -Each local school district is responsible for initiating and 
conducting IEP meetings for the purpose of developing, monitoring and 
revising a handicapped child's individualized educational program. 
Procedures for such meetings (i.e., Child Study Committee involvement) 
shall ,be established according to district ru/Les and regulations, but 
the following requirements shall be incorporated into the district '*s 

procedures: 
« 

\ (1) a meeting shall be held within a reasonable period of 

time, but not later than 25 calendar days after a determination that — ^ 
the child needs special education £nd related services; 
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child's TRlPL/ ?J 6 ting ShaU be hfeld ' at 1Sast annually to review each 
child s IEP and, if appropriate, to revise its provisions;" 

•'both of thi 3 chil t a's m parents Sh rne SSS^k*"" C " ld ' S tea ° heI ' °* 
tive of the district who i!'aS?i??ii a ?P r ° prlate ' a repreSenta- 

ajsc?e n tio f n S o P ?°i h al ^ ^ ^ ^ StTiSSSSS.^ S£" 

wnrKen^v^uatellorttelirsft^"- ^ * "hSd 

ait „d ms^^r^^iia oi'pS^sss.as; s 

including individual or conference telephone calls; PartlClpatlon ' N 

record of Its ParSn ' t? do not "attend, the district must have a 

meeting? Pt t0 arrange 3 reaSon able time and place for the 

(6) the local school district shall take whatever ^+-io„ i <, 
necessary to ensure that the parent understands thl proceedinas a ? Y 
meeting, including arrangements' for an interoreter f!£ k 
' deaf or whose native- language is other" San English ? Wh ° 

of thS'l^Sffi^^^^^ ™' °" «™*. * cop/ 
or" ref ersTc^ild ETpSSS S22fte in , 

c tha? u c c niidr eting to deveiop an i-iy WiS^asix-ssss a s r d 



(1) the local district 'shall ensure that 




ings to review. and^revi^ -J**' 

by the private school or facUitJ -AS fu? V ! • lnit ^ ated conducted 

If such'meetings ^ftiK^Sd'L^^JSS af.Sio£°S f} - ** 0 '' 
sure that the parents and a representative fi«m 22 5"J" Ct , 8 Sha11 ' en ~ 
in any decision about the child's lit ™d J,IZ 9" dlstrictl a ™ involved 
,ln the program befpre those chfnges'are^L^eLnt^d?^ Pr ° P ° Sed Cha ^ eS 

Section 9. C hild Study Com mittee. The' Child qtudv ro mm -i ^ 
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a. Each school district shall establish a Child Study Committee 
.and adopt regulations "and procedures to facilitate the thoughtful 
evaluation, placement, progress review and reassignment of each handi- 
capped child, "ft separate Child Study Committee must be appointed 

for' each handicapped child.. 

b. District regulations shall be adopted concerning the duties and 
composition of the committee. The duties of the committee shall include, 
but are not limited to: 

(1) reviewing data to determine whether a child meets^ the 
eligibility criteria for placement in an instructional program for 
handicapped children; 

o 

(2) designating appropriate instructional placement consist- 1 
ent with the principles of nolsaialization of educational experiences; 

(3) reviewing at least annually the educational progress 

of every school-age handicapped child in the district to determine the 
child's continuation in the program, modification of the program, addi- * 
tional assessment or reassignment. 

c. When the Child Study Committee conducts the IEP meetings 
described in Section 8 of this Chapter, opportunity must be offered 
for participation of the child's parents. Deliberations of such Child 
Study Committee meetings shall be maintained in writing and written 
summaries of findings and recommendations for each child shall be 

.signed by the participants an$ filed in the child 1 s records. 

Section 10. ' High School Graduation , 

a. Each school district, in recognition of the fact that every* 
handicapped child is entitled to the opportunity to graduate from high 
school, shall adopt writ-ten policies concerning the graduation of handi- 
capped students. These regulations shall provide for the establishment* 
of reasonable criteria , for graduation. ' * 

\ ' 

Section 11. In-service Preparation . School districts shall 
prepare regulations and procedures to ensure that staff members of. . 
the district receive ongoing in-service preparation in the. education 
of handicapped children. Particular emphasis shail be directed to ** 
preparing, teachers M^o educate handicapped children who are "enrolled 
in regular clas.ses. - * 

. Section 12. Pupil Records . School districts shall prepare regula- 
tions and procedures to ensure compliance with the Wyoming Public .Records 
Act (W.S. 9-9-101 through 9-9-105, Appendix C of these regulations) , 
the Buckley Family Educational Rights and Privacy Act of 1974 (P.L. 
93-380) and Appendix D of these Regulations which set forth require- 
ments to protect the privacy of parents and students relative to school 
records. The school district's general regulations regarding school 
maintenance and inspection will also apply in the implementation of 
these- rules. r * 
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Section 13. Placements in Private Schools and Fa cilities.- Each 

^n£n!SSi £"iy*; nCy PlaCeS 5 handi Capped child in or re fers a - 

handicapped child to a private school or facility as a means of provid- 
ing the child with appropriate special education and related services - ' 
shall ensure that: 

„h4i'/-' the u eligibility of' a child for services and the placement of a 
chjld in such services are determined using the same regulations and 'pro- 
cedures which apply to handicapped children in public . schoo'ls? P 



b. 



the child receives special education and related services 



- • . (1) . in conformance with all requirements of the State Board 

of Education, including the individualized educational program, 

v 

" "< 2 ) at no cost to the parents or guardians, 

i 3) at ^ a school or 'facility which meets State Board of 
Education standards, 

-a 4. a - (4) V i?t a1 * 1 the ri 9 hts accorded a" handicapped child who is 
educated i«n a public school district, 

« » • 

eJ 4. °; fc 5 e P rivaite agency or facility has copies of applicable 
.State Board of Education standards and revisions as they occur; * 

' ' d .:l .when a handicapped child has .available a free appropri- 
ate public education and the parents "choose to place the child in a 
private school o* facility, the public school- is not required to pay 
for the child's education at the private school or facility 



e. disagreements between a parent and a public sjchool re- 
garding the; availability of a program appropriate ' for/the child" _ 
the question of financial responsibility are -subject 4o due process 
procedures as prescribed in these rules. 



and 



' . . Chapter XII 

* 

«Gener.al Regulations .Regarding the Eligibility of Children 

** * - 

Section '1/ - Eligibility Criteria .' The following general criteria 
have been established by the State Board of Education ?£ deteSnfng 
the eligibility of handicapped children who, regardless of the severity 

tetfflSC he Pla - CSd in SPSCial ~F 

«= . a -. Pritor j to placing a child in a special instructional proqram 

Son o? iS p !^ c 5 lldre 2' the dis - trict sha11 obtain written dSSSSa- 

SS5«? need for and appropriateness of the placement via an indi- 

vidual assessment conducted by a multidisciplinary team comprised of 
personnel who are appropriately certified and endorsed by the Wyoming 
State Department of Education and/or personnel who are properly lT~ 

* * 
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censed .to render assessment services. The team shall validate the 
presence of a handicap which has impaired or. is expected to impair 
the child's learning. This documentation shall include* assessment of- . 
the child's vision and hearing and all areas related to the Suspected 
disability, including where^he multidisciplinary diagnostic team 
considers it "to .be necessar^ adaptive behavior, current intellectual 
functioning, academic performance, communication skills, fine and 
gross- m6tor performance and recommendations concerning the most appropri- 
ate placement within the least restrictive educational environment. 

(1) A child who is a new resident of the school district 
afld is known to have been in a special education program operated by 
the sending district, but whose assessment records have not yfet been 
.^-seceived,; may, with written parental, guardian or surrogate parent 

consent and endorsement' of the Child Study Committee, be provisionally 
placed in a special instructional progratfi for handicapped children 
until the records are received, for a .period not to exceed 25 school 
days* The child may not be counted toward funding of a special class- 
room until all eligibility criteria have been met. 

b. Prior to placement in a special program for handicapped chil- 
dren, the child's parents shall give written ponsent to fche placement^ 

A Child Study Committee ,of the district must also recommend the placement, 

c. A functional individualized educational program, derived from 
the individual assessment, shall be written and implemented for each 4 - 
child placed in a special instructional program for handicapped chil- * 
dren and shall be maintained in a continuing state of evaluation and 
revision. 

d. Placement in a special instructional program for handicapped 
children shall be made on the basis of an assessment which is appropri- 
ate \to the child's age, culture and socio-economic background and 
which is consistent with Chapter XI, Section 7 of thefee regulations . 

* 

e. A child who does not have adequate command of the English lan- 
quage to express his oc her school-related 'abilities may be^enrolled in a 
special instructional program for handicapped children only after an 
individual learning assessment has been ^conducted by personnel knowledge- 
able about the child's general culture and fluent in both English and 
the language in which the child is most competent; when such personnel 
are • unavailable, a language interpreter shall assist communication^ % 
between the diagnosticians and the child during both assessment -apd the 
interpretation of the findings and recommendations. When possible, the 
interpreter should be knowledgeable about the child's general culture. 

f. All communication, written and oral, with the parents of a 
child being considered for placement in a special instructional program 
for handicapped children shall be in the primary language of the home. 

g. A systematic program "shall be. implemented by .the district to 
continuously monitor and evaluate the progress of each child placed in 
'a special instructional program for handicapped children. 
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h. Each child's continued placement in a special instructional 

'bv ra ?S m rh f ?^ h ^ d i CaPPed - Children Sha11 be determined at least annuaUy 
by the Child Study Committee appointed for the child. y 

children 5lfT C J! ild enro i led . in an instructional program for handicapped 
children shall be comprehensively re-evaluated at least every three 
years, or more frequently if the child's parent or teacher reouests an 
Ichi^rlA lCO f nUati0n .J n the program ShalJ end wh^n the child ^ 

faction til* till S e fh ribed J" this ° r her National plan and can 
runction full-time in the regular school program. 



C-20 



' APPENDIX A 

Continuum of Least Restrictive Educational Alternatives 5 
(Normalization) for Handicapped Children and Youths 

Least l) . Regular class placement 

Restrictive 



2) 



Regular class with modified curriculum 



4) 

5* 



3) Regular class with consultation to teacher 

A " Regular class with in-class assistance to - 
child from special educator, tutor, etc. 

* 

Regular class - resource room (scheduled 
C time arrangemeat)- 

Regular class - diagnostic/ treatment center 

1) Special class - regular class (es) (scheduled 
time arranged) v 

8) Special glass - refsour'cpi ^oom 

,\ 9) , Special class full-time, little use of other 

\ m-sphool resources * ' 



6) 



4. 



10) 



Special class - diagnostic/treatment center" 

11) Special community day school - * . 

12) Homebour^d program * * 

13) * Residential school 



Mo ?t 14) Institutionalization I 

Restrictive » J* 



APPENDIX B 
Surrogate Parents 



, u Every child eligible for a public education in this state needs 
i?i,?i; teCtlon of P r °cedUral due process. This protection is of even 
greater concern when the parents or guardians of a child are not known 

SSliiS ^v° r ?h ChUd iS a Ward of the state ' In such circumsSanSe 
n l T y haVS an adult ° uts ^e of the school to serve as an ? 

advocate when, for example, progress in school is not satisfactory or 
when diagnostic services or. placement in special instructional programs 

H t'ln" 51 6red ' In ° rder t0 process -rights, the dis- 

^ 2L » " a 5 6 arran 9 er " ents the appointment of. a surrogate parent 

or auLdLS advoca £ e ° n behalf of each school-age child whole parentf 
or guardians are unknown or unavailable, or when the child is a ward 
or the state. 1 -r 

n^-" thS responsibility of the district to prepare^local regula- 
tions and -procedures concerning the appointment of surrogates. The 
following may be used as guidelines for implementing this programs 

Standing Commi^fcee 

It 'is suggested that the* school district select a standing com- 
mittee or board that is broadly representative of persons concLned 
with the education of handicapped. children to be responsible for 
formulating, and implementing the surrogate parent -process . Many of 
the functi6ns described below, may be coordinated by this'body 



Itlentif ication 



, hl . ^ 1 ° rd6 ^ ^° ' ide ntify Children who fall within the' proVisions of 

2S 2S ' 13 ? u ^ ested that the standing committee contact local 
and state organizations and inrli *H Hnai = 



and state organizations and individuals. 
Recruitment and, Training 



✓ 



Through the standing committee, persons capable of servina as 
surrogate parents may be recruited .anSTtrained. -Local guidelines may 
be needed 'concerning the maintenance cX^irstry df eligible' Persons 

Iteut 1 ^ 15 ^^ ^ ri eCt ^' fr ^ m WT^ons who are concL^d- * 
about^he education of handicapped children. 'One- individual couftd ^ " 
represent more than one child. • " ±na + viau 4 l % \ 

w ■ , - 

Procedures for Assigning Surrogates - ' . * • 

Districts should formulate guidelines'. lor the assignment of iur- 
f^^P a f nt ^.^ing .certain that the guidelines are" f™xible enough 
are suggesLdr' 10141 ^ ***** ° f ch * ldren ' .^'following procedure^ 

resideAtial 1 ^^^ 66 f f Ch ° o1 ' dist rict, community, ' state agency ^ 
residential school or hospital, any physician, judicial" officer or any . 



other person whose work involves education, care of treatment of chil- 
dren and who knows that the parents. or. guardians of*a handicapped child 
are unknown, • unavailable, or that the child is a ward of the state, 
should file a request with the superintendent of the child's district 
far consideration or assignment of a surrogate parent, with a copy of / 
the request to the standing committee - ' 

2. In an effort to determine whether the parents or guardians 
are in fact unknown, unavailable, or, the child is a ward of the state, 
the district should arrange, possibly through the standing committee, 
for a notice of the suspected need for a surrogate to be sent to the 
adult in charge of the child's place of residence ax\d to the* par^nts'or 
guardians at their last known address. 

3. The district should arrange ,for% review of the evidence to 
determine whether ,the parents or guardians are in fact unknown, un- 
available, or the child is a ward of the state. These reviews may 
also be the responsibility of \the A standing committee. The determina- 
tion should be completed with^p a reasonable time/ following receipt of 
the original, request for a surrogate; and 'the finding of the ^viewing 
body or officer 'should be ,sent. to the district superintendents If need 
for a surrogate is confirmed,, the assignment should be made within five 
days* - * v 

4. A decision should be made as to the length pf time a surrogate 
will serve as advocate for a child. * 

5. A system of communication should be established by the district 
to keep surrogates informed regarding the problems facing the children 

. they serve. 

6. A system of recourse sfcotild be established for surrogates in 
cases when problems cannot be resolved between surrogates' and the 
school district. The system might involve resolution by the standing 
committee or an independent third party. 

7. The school district shall ma^itain the right to relieves 
surrogate of his or her' duties at any time following a determination of 
the standing committee that the sur jugate is not prpperly representing 
the' child. . - * 

B. The child himself shall 'have the right to request a change in 
^surrogates. ^ • . 

Implementation * 

After surrogate parent procedures are" implemented, they should be " 
carefully observed. Surrogate parents -must be, regarded as having the 
same rights aruTduties as * court-appointed guardians ad^ litem . Surrogates 
must -also be viewed by local educational agencies as parents to the 
children with the right to demand and implement due process. 
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APPENDIX C 
Wyoming Public Records Act 
W.S. 9-9-101. Definitions . 

a. ^Definitions as us^ed in this Act (Sections 9-9-101 to 9-9-105) 

^l„*o / ublic Re CQrds" when not 'fcther wise specified shall in- 

I Y P ?W^' corres P° nd ence, form, book, photograph, photostat ' 
SiSi'pS^?^'- 89 ^ "cording, map drawing, or other document re- 

(ii) Public records shall be classified as follows:. 
,i - u (A) . " officia l public records" shall include all nr-ini 



' * ' Tfc ^ 

re co 



, V ' W "-Office* files and memoranda" shall ' include all 
' with\ny agency 4f Estill J ■ ° f offlc ^ records filed 

-Photograph! crSftlpIsrielordlnoro^thSr'd^ 0 " 3 '-/^" 5 ^^' 
regardless of physica/forn, IHhirtctaisSls- dOCUmenti,r * "^rials, , 

city ^^4^^u!^^^^'^ includ - every^county, 
district withiS tS staS" unincorporated town, school 

I • - % * 

employee if ^he 0 fta?e a or C an^^ n,, means <- and includes any officer or 
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(vi) "Custodian" means and includes the official custodian %>x 
any authorized person having persorfal custody and control of the 'public 
records in question; • * 

(vii) ."Person" means and includes any natural person, corpora- 
tion, partnership, firm or association; 

(viii) . "Person in interest" means and includes the 'person who is 
the subject of a record or any representative designated by said person, 
except that if the subject of the record is under legal disability, the ~ 
term person in interest" shall mean and include the parent or duly 
appointed legal representative. 

• -W.S. 9-9-102. Inspection; generally . 1 

(a) All public records shall be open for inspection by any person 
at reasonable times, except as provided in this act (Sections 9-9-101 
to 9-9-105) or as otherwise .provided by law, but the official custodian 
of any public records may make such rules and regulations with reference 
to the inspection of such records as shall be reasonably, necessary for 
the protection of such records and the prevention of unnecessary inter- 
ference with the regular discharge of the duties of the custodian or 
his office. , * 

(b) if the public records requested are not in the custody or con- 
trol of the person to whom application is* made, such person shall forth- 
with notify the applicant of this fact. 

(c) if the public records requested are in the custody and control 
(jrthe person to whom application is made but are in active use or in 

r storage, and therefore not available at the time an applicant asks to 
examine them, the custodian shall forthwith rtotify the applicant of 
this fact. - — ' 

V* W.S... 9-9-1*03. -Same; grounds for denying right of i nspection: 

statement of grounds for denial; order to s how cause; nrMr j-n district 
disclosure; hearing . " ■ 

». < a ) ". The custodian of any public records shall alloV any .person the 
right of inspection of such records or any portion thereof except on ^ 

' ,2f more t ° f the following grounds or as provided in subsection 
lb) or (d) of this section: , 

(i) Such inspection would be contrary to any state statute; 

* (ii) Such inspection would be contrary to any federal statute 
or regulation issued thereunder having the force and effect of law; or 

(iii) SCMi inspection is prohibited by rules promulgated by the 
supreme court, or by the order of any court of record. . 

(b) The custqdian. may deny the right of inspection of the follow- 
ing records, unless otherwise provided by law, on the^ ground that dis- 
closure to the applicant would be contrary to the public interest- 
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(i) Records of investigations conducted by, or of intelligence 
information or security procedures of, aijy sheriff, county attorney, city 
attorney, the attogiey general, police department o$ any investigatory 
files comoiled for any other law enforcement or prosecution purposes;' 

(ii) Test questions, scoring^keys and other examination daW 
pertaining to administration of a licensing examination, examination for 
employment or academic examination; # except that written promotional exam- 
inations and the scores or^ results thereof shall be available for inspec- 
tion, but not copying or reproduction, by the person in interest after 
the^ conducting and grading of any such examination; 

(iii) The specific details of bona fide research projects being 
conducted by a state institution; * 

(iv) <#Phe contents of real estate appraisals made for the state 
or a political subdivision thereof, relative to the acquisition of 
property or ,any interest in property for publicise, until such time as 
title of the propprty or property* interest* has passed to the state or 
political subdivision,- except that the contents of such appraisal shall 
be available to the owner of the property at any time and except as pro- 
vided by Wyoming Statutes; 

^ > 

(v) Interagency or intraagency memorandums or letters which 
would not be available r by law to a private party in litigation with 
the .agency. 

* "(c) If the right of inspection of any record falling within any of * 
the classifications listed in this section is allowed to any officer or 
employee of any newspaper, radio station, television station or other > 
person or agency in the business, of public dissemination of -news or cur- 
rent events, it may be allowed to all such news media. 

« 

(d) Th(j custodian shall deny the right of inspection qf the follow- 
ing records, unless, otherwise provided by law; 

*- 

• (i) Medical, psychological, and sociological data on individual 

persons, exclusive of coroners 1 autopsy reports; y- 

i " • (A*) Adoption records or welfare records on individual -persons; 

(ii>) Personnel files, except that such files' shall be available 
to the duly elected and .appointed 'of ficiaLs who supervise the work of 
the person in interest.' Apolications, performance ' ratings and scholas- 
tic ^achievement data shall be available only to the person 'in interest 
and to the duly elected and appointed official? who supervise his work- 

(iv> Letters of reference; 



(v) Trade secrets, privileged information arid confidential com- 
mercial, financial, geological or geophysical data furnished by or ob- 



tained from any persoi 



As 
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(vi) Library, archives and museum -material contributed by private* 
persons, to the extent of any limitations placed thereon as conditions 
of such contributions; 

(tfii) Hospital. records relating to medical administration, medical 
staff, personnel, medical care, and other medical information, whether 
on individual persons or grouos, or whether of a 'general or specific 
classification; V l 

(viii) School district records containing information relating to 
the biography, family, physiology, religion, academic achievement and . 
physical or mental ability of any student except to the person in 
interest or to the officials duly elected and appointed to supervise*" 
him. 

- * . 

(e) If the custodian denies access to any public record, the ap- . 
plicant may request a written statement of the grounds for the denial, 
which statement shall cite the law or regulation under which access is ; 
denied, and it shall be furnished forthwith to the applicant. ' . 

> (f) Any person denied the right to ^nspect any record covered by 
this act (Sections 9-9-101 to 9-9-105) may apply to the district court 
of the district wherein the record is found for any order directing the 
^ustodian of such record to show cause why he should not permit the 
inspection of such record. / 

(g) If, in the opinion of the official custodian of any public 
record, disclosure of the contents of said record would do substantial 
injury. to the public interest, notwithstanding the fact that said record 
might otherwise be available to public inspection., he may-apply to- the 
district court of t*he district in which such record, is located for an, 
order permitting him to restrict such 'disclosure. After hearing, the 
court may ii^ue such an order upon a finding that, disclosure would 
cause-substantial injury to the public interest. The* person seeking 
permission, to examine the record shall have notice of said hearing 
•served upon him in the manner provided for service of process by the 
Wyoming Rules of Civil Procedure and. shall have the right to appear 
and be heard. ' 

W.S. 9-9-104. Copies, printouts or photographs; fees . 

(a) In all cas.es in which V.person has the right to inspect any 
public records he may request that he be furnished copies, printouts - ' 
or photographs for a reasonable fee to be se,t by the official custo- 
dian. Where -fees for certified copies or other copies,' Printouts or 
photographs of, such record axe specifically prescribed by law, such " 
specific fees shall apply. 

(b) If the custodian does not have the facilities for making 
• copies, printouts 6r photographs of records which the applicant has 

the right to inspect, then the applicant shall be granted access to 
the records for the purpose of making copies, printouts or photographs. 
The copies, printouts or photographs shall be made" while the records 

* • • 9 
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are in the possession, custody and control of the custodian thereof 
and shall be subject to the supervision of such custodiao. When prac- - 
W tical, they shall be made in the place where the records are kept, but 
if it is impractical to do "so, the custodian may allow arrangements to • 
be made for this purpose. If other facilities "are necessary the cost 
of providing them shall be paid by the person desiring a copy, printout ' 
or photograph of the records. The official custodian may establish a 
reasonable schedule of time for making copies, • printouts or photographs 
and may charge a reasonable fee for the services rendered by him or his 
deputy in supervising the copying, printing out or photographing as he, ' 
may charge for furnishing copies under this section.. 

W.S. 9-9-105.- Penalty . " - 

t 

Any person who willfully and knowingly violates the provisions of 
this act (Sections 9-9-101 to_9-9-105) shall be guilty of a misdemeanor 
and upon conviction- thereof , shall be punished by a fine not to exceed 
one hundred dollars i ($100 . 00) . 
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1 APPENDIX D 

Rules and Regulations Governing Protection. of the 
Confidentiality of Personally Identifiable D.ata, Information 
and Records that are Collected, Maintained or Used by 
# • N Wydming Educational Agencies 

4 * 1 General Provisions 

Section 1. Applicability , These rules and any amendments, there- 
to shall govern the protection of the confidentiality of any-personally 
identifiable data, information, and records collected, maintained br 
used by state and local educational agencies to determine whether chil- 
dren, ages birth tQ 21, are handicapped and are receiving appropriate 
special education and related services, and to assist agencies in pro- 
viding special education and related services. These rules and regula- 
tions shall be domplied with in conjunction with the policies and recom- 
mentations of the Office for Handicapped Children and the Wyoming State 
Board of E%icati<^j^i 

x - . 
Section 2. Definitions . 

. a. Consent means that: , 

(1) the parent has been fully informed of the information 
• seated in Section 2 in the language in which he or she is most competent, 
unless it clearly is not feasible to do so,* ' 

. ' (2) the parent understands 'arid Agrees in writing to the carry- 
ing out of the actiyity for which his or her consent is sought, »and the 
consent set£ forth that activity' and lists the records (if any^ which 
will be released and to whom, and 

(3) the parent understands that the granting of consent is 
voluntary on the part of the parent. 

* • 

b. Destruction means physical destruction or removal of per- 
sonal identifiers from data so that the data is no longer personally 
identifiable. 

c. Formal Evaluation means evaluation, interviewing or testing 
procedures used selectively with an individual child and does not in- 
cluSe basic^ tests 'administered to' or procedures used with all children 
in a school,. . . . ^ 

9 

d. Parent means a parent, a guardian, a person acting as a 
parent of *a child, or a surrogate parent of any child on whom data is 
collected, maintained or used to determine whether the child is handi- 
capped and is receiving appropriate special education and related se? ~ 
vices, or to assist participating agencies in providing such" services . 

e * Participating Agency means any agency , institution or indi- 
vidual which collects, maintains or uses' data, or from which data is 
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obtained, to determine whether a child is handicapped and is 'receiving 
appropriate special education and related services, or to assist parti- 
cipating agencies in providing such services. 

f - Personally Identifiable means that the data includes: 

. . f 1 ) the nan * e of the child, the child's parent, or other 

family member, 

(2) the address of the c£ild, 

(3) a personal identifier, .such as the child's Social 
Security number or student number, or 

* , ' (4) a list xDf personal characteristics or other informa- 

tion which would make it possible- to identify the child with reasonable 
certainty. J ' r . 



Access Rights 



Section 1. Inspection ajid Review . Each participating agency shall 
permit parents to inspect and Review any personally identifiable data 
relating to their children which is collected, maintained or used by the 
agency for the purposes stated in Section 1, General Provisions. The 
agency shall comply with a request for inspection or review without un- 
necessary delay and prior to any hearing relating to the identification, ' 
assessment or placement of the child, and in no case more than 45 days 
after the request has been made. 

a. ' The right to inspect and review educational records under 
. this section jjiclud^s: 

(1) the right to a response from the participating agency 

to reasonable requests for explanations. $nd" interpretations of the data 
and . . 

(2) the right to request that the agency provide copies of » 
the records containing the data where failure to provide those copies * 
would effectively prevent the parent from exercising the right to in- 
spection and review. - 

b. An agencymay presume that the parent has authority to in- 
spect and review data relating to his or her child unTeTs the agency has 
been advised that the parent does not have authority under applicable 

•state laws governing such matters as guardianship separation and divorce. 

/' 

Section 2. ^ Record of Parties Obtaining Acces s to Data. Each par- 
ticipating agency snail Keep a record of , parties obtaining access to 
data collected, maintained or used under the.se rules. The record shall 
include the name of the party, the date access was given, and the pur- 
pose for which^ the party is authorized to use the data. if any record 
includes data on more than one child, parents shall have the right to 
inspect and review only the data relating to their specific child, or 
to be informed of that specific data. . 
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Section 3, Listing of Data . Each participating agency shall pro- 
vide O to parents wno request it, a list of the types and location of data 
collect^, maintained or used by the 'agency, concerning their child. ~ 

Section 4. Fees . A participating agency nay charge a reproduction 
fee, in accordance with the Wyoming Public Records Act (W.S. =9-9-101 
through 9-9-105), but it may not charge a fee to search for, to retrieve, 
or^to allow review of data. 

HEARING RIGHTS 

Section 1. Request for Amendment of Record . A parent who believes 
that data collected, maintained or used by a participating agency for 
the purposes stated in Section 1, General Provisions, is inaccurate, 
misleading or in violation of the privacy or other rights of the child, 
may request the participating agency to make appropriate amendments to ' 
the data. The agency shall decide whether to amend the data in accord- 
ance with the request within a reasonable period of time of receipt of 
the request. 

Section 2. Right to a Hearing . if the agency refuses to amend the 
data in accordance with the request, it shall inform the parent of the 
refusal and advise the parent of the right to a hearing "on the matter. 

a. The agency shall, on request, provide an opportunity for a 
hearing in order to challenge data to ensure that it is not inaccurate, 
misleading or otherwise in violation of the, privacy or other rights of 
the child. The hearing shall be conducted in accordance with the Wyominq 

, Administrative Procedure Act, W.S. 9-4-101 through 9-4-115. ; 

b. The hearing shall be chaired by a person who does not have a 
direct interest in the outcome of the hearing. 

Section 3. Amendments and Dissenting Opinions . ^ * 

a. If, as a result of the hearing, the agency decides that the 
data is inaccurate, misleading or otherwise in violation of other 
rights o£ the x -child, it shall amend the data accordingly and so inform 
the parent in writing. 

b. If, as a result of the hearing, the' agency decides that the 
data is not inaccurate, misleading or otherwise in violation- of the 
privacy or other rights of the child, it shall inform the parent of the 
right to place in the records a statement commenting on the data and 
setting forth any reasons for disagreeing with the decision of the agency. 



c Any explanation placed in the records of the child as a conse- 
quence of parental disagreement with the agency shall: 

.... . (1) be maintained by the agency as part of the records of the 
child as long as. the record or contested portion t'hereof is maintained 
by fche^agency; and . 
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*(2) if the records of the child or the contested portion 
thereof is disclosed by±he-agency to any« party, the parental explana- 
tion shal.1 also be disclosed to that? party. 

» t ♦ 

CONSENT ' • 

Section II Disclosure Constraints 

f a. Written parental consent is required before data are: 

* . d) disclosed to anyone other than .of f icials of partici- 

pating agencies collecting, maintaining or using thye date for purposes 
delineated in Section 1, General Provisions, except as provided in this 
section, > / 

' " / 

(2) used for any purpose other than th^se stated in Section 1, 
General Provisions, or • / 

(3) sought- directly from the child by formal evaluation. 

b. An' educational agency or institution subject to the Family 
Educational Rights and Privacy Act of 1974 may not release data from 
educational records to' participating agencies without parental consent 
except as provided in Section 43ff~(b) of that. Act. 



Section 1. Appeal of Refusal of Parent to Provide Consent . In the 
event a parent refuses to provide consent for disclosure of personally 
identifiable data regarding the child,* the participating agency, with * 
just cause, may request a hearing to obtain parental consent. The hear- 
ing shall be conducted in accordance tfith the Wyoming Administrative 
Procedure Act, V.S. 9-4-101 through 9-4-115, and shall be chaired by 
a person who does not have a direct interest in. the outcome of the 
hearing. , . 

SAFEGUARDS. * * 

Section 1. Protection of Confidentiality of Data at A gency Level 
Each participating agency shall protect the confidentiality of data at' 
collection, storage, disclosure and destruction stages and provide to 
the Office for Handicapped Children a procedure which will assure that 
the personally identifiable data, will be maintained in a confidential 
manner. This procedure shall include the following and such other 
procedures as hereafter may be prescribed by fche Wyoming State Board 
of Education. 

> 

a. One person in each participating agency shall be designated 
as responsible for assuring the confidentiality of any personally identi- 
fiable data. ■> 

b. Each participating agency shall be responsible for'^ assuring 
that all persons employed by the agency who collect or use the personally 
identifiable data receive appropriate instruction or training in these 
rules, the Family Educational Rights and Privacy Act, the Wyoming Public 
Records Act and other applicable Wyoming statutes and rules anc^regula- < 
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tions. This instruction shall be directed to understanding the rights 
of the child and parents, the confidential nature of the data, and access 
and dissemination 'procedures . 

c. Each participating agency shall maintain, for publi£inspec- 
tion, a* curjr^nt lasting of the names of those employees withinvthe agency 
who may have access to the personally identifiable d£ta. ' 

1 DESTRUCTION OF DATA 

- Section 1. Destruction o-f Records After No Longer Needed , 

a. The participating agency shall inform parents when personally 
identifiable information collected, maintained, or used under this part 
is no longer needed to provide educational services to the child. 

i 

b. % When the -information is no 'longer needed the participating 
agency must destroy the information* at the request of the parents; 
however, a permanent record of a student's name, address, and phone 
number, his or her grades, attendance record, classes attended, grade 
level completed, and year completed may be maintained without time 
limitation. 

CHILDREN'S RIGHTS 

Section 1. Passage of Privacy Rights to- Children . On reaching 
the age ofjpl9, the rights of privacy -accorded to parents shall pass to 
the child except in the case of a child who has been declared legally 
incompetent to make such decisions for himself, and for whom legal 
guardianship is required beyond the age of 19. In such Instances, ' 
th6 child's legal 'guardian shall maintain the rights to privacy 9s 
stated in these rules. 

ENFORCEMENT 

Section 1. Violation by Individuals, . ,n To the extent that the . 
Wyoming Public Records Act is applicable to the provisions set forth 
in these rules and regulations, persons who willfully and knowingly 
violate such provisions shall be punished by a fine not to exceed 
one hundred dollars ($100), pursuant to W.S. 9-9-105. 

• *» • 

Section 2. Violation by Educational Agencies . Wyoming educa- 
tional agencies failing to comply with the provisions set forth in 
these rules and regulations may be subject to the withholding of state 
funds and/or the withholding of school accreditation by the Wyoming 
State Board of Education., pursuant to W.S. 21-2-304 (a) (ii) . 
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< , Definitions * 

s 

Appropriate Educational Services means the educational services recom- 
* mended for a handicapped child as a ^consequence of multidisciplinary 
j assessment conducted by personnel properly certified and endorsed 

and/or licensed to render assessment services and supported by a Chi IS 
Study Committee of the district in which the child is a resident. 

Handicapped Child means a child or youth who, as a consequence of an 
individual assessment conducted by a multidisciplinary team comprised • 
of properly certified and endorsed and/or licensed personnel, ik identi- 
fied as^ having a mental, physical, or psychological handicap or social 
maladjustment which impairs learning). f # * 

» « 
Hearirig Impairment means: ^ * - . 

1. deafness wherein residual hearing is not> sufficient for understand- 
ing spoken word and to develop language/ resulting in deprivation 
in learning and communication, or 

2. , hard of hearing wherein a hearing loss which prevents full aware- 

ness of environmental sounds and spoken language, limiting normal 
language' acquisition and educational ^achievement*. 

Mental Retardation means significantly Ijelow-average' general intellec- 
tual functioning which exists concurrently with deficits in adaptive ^ 
behavior and is manifested during the developmental period of life. 
^Adaptive behavior is the effectiveness or degree to which the indi- 
vidual meets the standards o£ personal independence and" social responsi- 
bility excepted of his age and* cultural group. The retardation may be 
mild, moderate, severe dr*profound. ) 

Multihandicap means two or more major handicaps (i.e., mental retarda- ' 
tipn, hard of hearing, orthopedic, behavior disorder)* which result in 
such severe educational problems that extraordinary programs and services 
are necessary to meet the individual's educational needs. , 

f - « 

Orthopedic Impairment means congenital or acquired impairments to the 
orthopedic system--bone, joint or ' muscle-- to the degree. that the school 
facilities or equipment require special adaptation and modification, or 
the individual requires a special instructional program or other special 
services • 1 j 

Other H ealth Impairment means prolonged he&l th impairment , either perma- 
nent or impermanent*,* which significantly interferes with learning and 
requires a special instructional program or service or requires adapta- 
tion of the school facilities. 

\» 

Parent means a oarent,\^ouardian, a person acting as a parent of a 
child, or a surrogate parent who hks been -appointed in accordance with 
Chapter XI, Section 5, subsection f, of these regulations. 
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Related Educational Services means services above and beyand'gthe typi- ' 
ca i services -necessary to help a handicapped child benefit £ roU special * 
and/or regular education either within or outside, of * the school dis- 
trict, including tuition, transportation, room and board,* itinerant 
instruction, and such developmental, corrective, and 'supportive services 
as speech therapy, audiology, educational and psychological assessment, 
physical and occupational therapy,, social case work, ' psychological • 
counseling, language^ interpretation, homebound and h6spital instruction 
and technical assistance for school district' personnel in the education 
'of handicapped children. ' w . u - 

* » 

Social/Emotional Handicap means manifestation of one or more of the 
following characteristics to a marked degree ovfer an extended- period 
of time: , c 

1. difficulties in learning that cannot be ' explained* by intellectual ' 
sensory or health factors; ! . " , ' 

2. difficulties in building or maintaining satisfaqtory interpersonal 
relationships with peers, parents_and teachers; - 

3. a general pervasive mood of unhappiness, depression or hypersenSi- , 
tivity; 

•j 

. . . . * « • . ... 9 . . . . 

4. a tendency to develop physical symptoms r pains or fears associated 
v/ith personal or school problems;- 

5. inappropriate behavior or feelings under normal circumstances. 

Specific Learning Disability means a disorder in one'or more of the 
basic psychological processes involved in understanding, or in using 
language, spoken or written, which may manifest itself in an" imperfect 
ability .^o listen, think, speak, read, write, spell, or to .do mathemati- 
cal calculations. The term includes such conditions" as perceptual handi- 
caps, brain injury, minimal brain disfunction, dyslexia, and develop- 
mental aphasia. The term does" not include children who have learning- 
problems which are primarily the result of visual, -hearing, or motor 
handicaps; of mental retardation o'f emotional disturbance,- or of en- 
vironmental, cultural, or economic disadvantage. J 



Speech and Language Handicap means speech., or language that "deviates so 
much from t na t of other people that it ca'lls attention, to itself,' inter- 
feres with communication, or causes its possessor to be maladjusted. 

- Visual Handicap means: 

1. partial vision wherein after correction, vision, although impaired, 
remains a primary channel of learning and with adjustments, the 
visual tasks required in the usual school situation can.be performed; 

2. blindness wherein after correction, there is no vision or little po- 
tential for using vision as a primary channel for learning arfd, con- • 
sequently reliance must be made upon otactual and auditory senses to 
obtain information. " . 
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SELECTED STATUTES FROM THE WYOMING EDUCATION CODE OP 196 9 
AS AMENDED PERTAINING. TO THE EDUCATION OF HANDICAPPED CHILDREN 

Right to Attend School 

21-4-301. Schools to be free and accessible to all children ; 
minimum school year. Except as otherwise provided by law, the public 
schools of each school district in the state shall at all times be 
equally free and accessible to all children resident therein over six 
(6) years of age and under the age of twenty-one (21) , subject to such 
regulations as the board of trustees may prescribe. Each school dis- ' 
tnct shall operate its schools and its classes for a minimum of one 
hundred seventy-five (175) days each school year. 

21-4-302. Age for registration in first grade and kindergarten.* 

" * . (a) A pu P U mav , register in the first grade in the public schools 
of this state in the year 9 in which his sixth birthday fall* on or before 
September 15. , w 

' . « * (b > A . P u Pil may register in kindergarten i J the public, schools of 
this state in the year in which his fifth birthday falls on or before 
September 15. / 

?l~ 4 -3° 3 - — Right not denied on account of sex, race or religion. 
-TOr child shall be denied the right to attend the public schools_of this 
state on account of sex, race, or religion. - m 

y 

Education Mandate 

- \ 21-14-101. Handica pped children entitled to free and appropriate 
education . Each and every child of school age in the state of Wyoming 
Soli" 9 !,* mental ! P hvsic al or psychological handicap or social maladjust- 
ment which impairs learning,, shall be entitled to and shall receive a 
free and appropriate education in accordance with his capabilities. 

. ..t-.- 2 ^"! 4 " 102 ! _ Genera * su P ervi sion and r esponsibility for educa tion; 
rules and regulations of state boardV The s Lt-P hn.r/ j^„+i„ ...■! th ; h c 
aoara 52 trustees or each- school district shall have gene^afsupervis^n 

^h r h^" Slbllity f ° r the education of all. children in .the* sta?e*with 
such handicaps, and the state board shall adopt reasonable rules and ' 
regulations to assure that each child receives a free and appropriate - 
education in accordance with his capabilities appropriate 

( 1 

, 21 ~ 14 "103 . Duties of school dist ricts: interdistrict contra*-.. 
assistance of statebgard^ Each school district of this state having 
any school age children residing in the district who possess any of the 
handicaps covered under this chapter (W.S. 21-14-101 to 21-14-106) 
shall, subject to the rules and regulations of the state board /provide 
for the appropriate diagnosis, evaluation, education or training! and * 

and boS "loflu H er M?f' inCludS ' but is not li-ted^o^oom 

and board, for such children. Any school district having any such resi- 
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dent children and not able to provide the 'necessary and appropriate pro- 
grams and services, shall contradt with another school district or 
agency to obtain* them. If the programs and services cannot reasonably 
be provided by the district or by interdistrict contracts, it .shall be 
^jfche responsibility of the state board to assist local boards of trustees 
in arranging for, the appropriate educational programs and services eithe 
•within or without the- state pursuant to the rules and regulations of the 
' bv law ' ' SnCh programs and ser vices shall be financed as provided 

Allocation of Classroom Units * 

21-13-308 (h) ' • 

In allotting classroom units for exceptional or handicapped chil- 
dren, there shall be allotted one (1) full unie, or proportional frac- 
tion thereof for each ten (10) pupils identified as educable retarded, 
and for pupils also evaluated or diagnosed as having physical, psycho- 
logical or social disabilities which impair learning; and one (1) full 
unit, or proportional fraction thereof, for each eight (8) pupils identi 

ifie r ;; n ; ble h retar h Pr ° Vided 9 P^rly certificated teacher 
qualified to teach pupils having the disabilities included in this ar- 
ticle (W S . 21-13-301 to 21-13-313) is employed in each allocated clLs- 

"assrSom'u^t £?* ^ " e n0t otherwise included in any other " 
classroom unit aeterminatiQn, , • 

Allocation of Support Services 

21-13-309 (e) ' . . 

The amount included in the ' foundation program of a district for 
education . of children who have a mental, physical or ptycnoJogicaf "han- 

?n C the°™t fTstlV^T Wh i Ch imPairS l6arning ±S the -cunt spent 
in tne current fiscal year for education diagnosis and evaluation of all 
such children, the amount spent in the" current fiscal ytar for^tuitfon 

or st^t'f^nrthfar'^ 01111 ^^ Wh ° attend SCh ° o1 in another district 
Snr-i™ tl. amount spent for such education within the district 

staS 9 board CUr S ent SC £° 0i year ' Und6r regulations established by Xe 
state board. No reimbursement shall duplicate any other -category.! 

I1iu/l17 14 ." 104 :i Wyominq school for the ^ a f ; j^intenanceandoperation 
the/ elation gf l h T t^ 1 ™ f 511 mai "tain and operate the school ror 
scloi U ror- the Ltf. ^ " CaSP6r ' Natr ° na C ° Unty ' known as the Wyoming 

hoL^^^TT^ Same; powe rs and duties of ^^p board. The state 

bokrd snan operate the Wyoming school for the doaf fr^T c „ I ! I 

and reflations »• 7? a ^ 9rd may P romul 9ate such rules 

in ^f^ulations as it. deems necessary and may accept gifts or orants 
in aid from any person whomsoever. 5 grants 
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J 21-14-106,. General supervision, educational and other services 
for<,deaf, blind and persons with reading disabilities. ' 

(a) The state board shall ha<re the general supervision of the 
deaf and blind and all other persons with ay physical disability which 
prevents reading in the normal manner who are residents of this state; 
and, insofar as funds are made available, said board shall provide or 
cause to be provided such educational and other services as it deems 
necessary to help such persons to help themselves to become and remain 
useful citizens of the fcommunitv. 

v "* • 

(b) In addition the state' board may hire such personnel and pur- 
chase such books, equipment, ind supplies as it seems necessary ta ac- 
complish the purpose of subsection (a) of this section. . 

Boards of Cooperative Educational Services 

21.20-101. Citation. • This act .(W.S. 21-20-101 to 21-20-109) may 
be cited as "The Boards of Cooperative Educational Services Act". 

21-20-102. Purpose. This act (W.S. 21-20-101 to 21-20-108) is 
passed to provide a method whereby school districts and community col- 
lege^dristricts or any combination may work together .and cooperate to 
provid^educational services, including but not limited to vocational- 
technical education, adult education and -services for exceptional chil- 
dren, when the services can be more ef fecti^^t-efovided through a 
cooperative effort. . * , 

^ 2 l~j9~iP' "Board of trustees" defined. As used in W.S. 21-20-101 

through 2l-i0-108 "board of trustees" means' the board of trustees of any 
school district within the state or the^dbmmunity college district board 
of any community college within the state. . 

21-20-104. — Board of cooperative educational services; generally. 

! • u " (a i w 5 e ^ ver two J 2 > or more boards of trustees desire to estab- 
lish a board of cooperative services for the purpose of providing co- 

2E a iE* ? ducatlonal s r vices and when the services can be provided/ 
more effectively through a cooperative effort, the president of two (2) 

11 S; e mS;f °f h tr K Ste r Cal1 3 meeting of the interested boards 
II *? lng V the boards of trustees, a .majority of whose members 
respectively vote m favor of . doing so, may enter into an agreement to 
ISS/n^ «.£• coo ? erati - ve services, ^agreement shall spIcTry 
among other things, the length, of t?erm of the agreement, • the rights 
^no° n nJ bllltleS ' and °Wigatlon.,o£ each participating district, the 
of P add?fin^T 1CeS t0 bS rendered,, the procedure for thl establishment 
tLntt lilllin i; rV -S!- ' thS P rocedure the inclusion of addi- 

T^e agreement «h,n ^ COO P erative educational services program. 

ISliitiSrjJ ihl" 3 Provide a method for the amendment and dis- 
fi? 00 . ^ he agreement with. the. consent of each participating dis- 
lEff'h- All agreements entered into between the participating districts 
shall be submitted to the state board. of education for approval • 
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Ctr) The presidents of the boar is of trustees agreeing to partici- 
pate in the board of cooperative "educational services shall agree, upon 
and set a time and place of meeting of the. members of the participating 
boards of trustees for the purposes of electing members of the board of 
cooperative educational services/ At the meetinq, the participating 
boards of trustees may elect by /secret ballot from among the members of 
the boards so assembled a board/ of cooperative educational services to 
be composed of not less than f/ve (5) nor moce than nine (9) members 
-unless- there are more than nirie -(9) districts~participating in" which . 
event each participating district shall have one (1) member. Each par- 
ticipating board of trustees/ regardless of its number of members is 
entitled to cast five (5) votes in the selection of each of the mem- 
bers of the board of cooperative educational services. Each board of 
Xo S ^ eS ^ Pa ^ ty t0 the . cement shall have at least one (1) member on 
the board of cooperative educational services. The terms of office of 
each of the members of the board of cooperative' educational services 
shall be coterminous with their respective terms of office upon their 
boards of trustees.. As the terms of .of fice expire, or as vacancies occur 
new members of the board of 'cooperative educational services shall be^ 
elected by the members of the participating boards of trustees at a T 
joint meeting called for that purpose. 

. 21-20-105. Same; chairman, vice-chairman, clerk and treasurer- 

gee|ingj^ At its first meet ing, the members of the boarS .of coopera - 
tive educational services elected as set forth in W.S. 20-20-104 (b) 

man a-^rk • t °/ 1 ^ t fr ° m their membership * chairman, a vice chair- 
man, a- clerk, and a treasurer, whose terms of office shall be for one 

iarliir U rit^ ^ J"? 8 ° f * ° f f ice school board expire * 

'I? It : T 5 6 2 Utl6S of the - chairraan - vice-chairman, clerk and treasurer 
^L^ e ^° ard ° f co °Pe»ative educational services tehall be the silt 11 • 
the duties provided by law for similar^orf ices (of^rds of trusses 
of school districts within this state insofar as they are applicable 
^^Vf^ 6 ^ D ° ard ° f cooperative .educational services shall be - 
called, held and conducted as provided by law for the mletina^f th* 
boards of trustees of school districts within this state! ' 9 . 

nf . 21-20-1Q6. Cost of facilities,^ equipment andWvirpg T h P rn*m 



21-20-10 7. Powers and dut ies of board of 
services.* — 



cooperative educational 



shal 



Ja) Each board of trustees of cooperative educational 



services 



r^rV*^ 

fairs under its Jurisdiction which are consistent with the iLfcf fhe 



D-4 



On 



(ii) Keep minutes of all meetings at which official action is 
taken and , a' record of ail official acts whidh' are public records; 

{iiijfc Be responsible for such programs and>services as shall 
be provided tPJT joint agreement of the boards of trustees involved in 
the cooperative educational pr<?c}r*ims; 

* 

„ ' (iv) Administer and abide by the terms of the agreement or 

agreements entered into by the participating districts". 

21-20-108. ; Same; property; contracts; gifts, etg. ; employment 
^nd discharge "of personnel; expenses. ~ * v 

* (a)* Each board^of trustees of cooperative educational services 
may: • w 

(i) Hold, convey, lease, rent, and manage property; 

(ii) Contract for educational and related services with any 
other agency; , 

(iii) Accept or -reject any federal or other gift, grant, be- 
quest, or devise; 

s 

'(iv)* Discharge any employee; 

(v) Employ* any personnel needed to t perform the services for 
which the board of cooperative services is formed; 

, • (vi) Receive and expand money and provide for, the necessary » 
expenses of the board incurred in the exercise of its powers and per- 
formance of its duties/ m 

^ / , s 

23.-20-109* Special school district tax for *board of cpoperative 
educational services; election not required . ' 

(a) For the purpose of. maintaining programs offered by a, board of 
cooperative educational services, the 'school districts comprising the 
board may levy a special school district tax not to excfeed one-half 
(1/2) mill on the taxable valuation of ti^e member districts: * 

(i) The tax shall be in addition to the tax limitations ex- 
pressed ii> W.S. 21-13-101; 

(ii) The vote of the electors within the member districts shall 
not be required for the tax levy; and 

4? 

(iii) All revenues cjerived from the levy shall be distributed to 
the board of cooperative educational services. 

(b) The amount of the mill levy shall be determined on the basis 
of a predetermined formula, based upon a participating district's total 
enrollment, such formula to be ascertained by the board of cooperative 



services' and ratified by at least three-fourths (3/4) of -the participa 
'ting boards. The assessment -shall raise only the necessary funds to 
roe^tthe financial requirements of programs and services offered. The 
reventr^ raised by this assessment will be deducted from the- total oper 
ating co^t when a£s€ssing participating district's 1 tuition and mainten 
ance » ^ 

(c) One (1) year of advance notice shall be given by any pa^ici 
patang board of 'trustees befdN; withdrawing from the funding of tfie> co 
operative educational services. 

■ - \- . . 
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WRITING THE DECISION 



Decision .Writing is a unique, specific, and difficult task for most 
non-lawyers. The language of the law ts frequently unfamiliar and the use of ' 
litigation that has come down from the courts i<n helping establish precedent 
is based on specific (.individual J cases and may or may not parallel the spe- 
cific case of concern to the hearing officer. Precedent in the law is estab- 
lished through landmark cases such as PARC, 1 Mills, 2 and Lebank v. Spears. 3 
These oases -were class actfon matters and involved categories of! handi-> ' . 
capped children and hinged on constitutional .as well as statutory rights. 
Other cases involving a single individual have lesser impact in establishing 

.at 

precedent in the law. - ' 

Cases involving a single individual hinge on the specific facts that may 
be unique' to that particular case and, therefore ^ should' be used with caution 
when applying the case to one before the due process, hearing tribunal. In 
nearly- every instance inductive reasoning (reasoning that depends upon thinking 
from the specific to. the general} is required when applying an individual case 
to broader, legal issues. " • % ' 

One technique that may pnove helpful to the due process hearing officer 
is to look at similar cases and chart the f^ct of eacff case together with the 
facts of the case to be decided. The chart could look .something like the one 
below. v 



Case A 



Case B 



Case C 



Case 0 



FACTS: 
(based 
on obvi- 
ous and 
expert 
testi- 
mony) 



Age of child 

Handicapping 
condition • 

Evaluation 

Placement* 

Expert 
testimony ' 



Age of child 

Handicapping 
condition 

Evaluation 

Placement 

"Expert 
* testimo 



) 



etc. 
etc. 

etc. 



etc. 
etc. 



My case: Age of child 
Handicapping condition 



Evaluation/Nondi'scriminatory 

Appropriate placement 

Facts establ ished- by the 1 * •• 
dbvious, stipulation, " . . 
and/or expert testimony. 



* When &ses can be grouped to provide many similarities, a generalization 
may be drawn. This is the*usual method of building a body of case law 

froip highly individualized cases, containing unique facts. The model 
suggested above will, of course, have many different entries in each 
column. There may also be many similarities. This is the point at which 
judiciary descretion (hearing officer) judgment and skill are required. 
Remember, there is no substitute for common sense. In the Willowbrook 
deinstitutionalization decision, the court failed to Consider that children. 

with highly contagious hepatitis. B were <to be placed in an environment 

t 

with many other children who were susceptible if exposed to the disease. 
As a resuUy'ifiany of the Children from the Willowbrook School were 
necessarily returned to a residential environment where they could be 
treated and other children would not be exposed to the disease. While - 
this is an unusual circumstance, the hearing officer is welt advised 
to become as familiar with as many of the facts in a particular case as 
possible before making his/her decisioh. Hearing officers will not • * 
be called upon to make decisions and issue orders in- class action matters. 
Their decisions .may , however, carry considerable weight with residents 
within 1 a school district and/or broader community, e.g., the deaf "community, 
. the associations for the mentally retarded, etc. 

In writing your decisions, remember to write to. the pbipt. Wnite in 

* good, cl.ear English." Don't overwrite! One of the most frequent mistakes 
among those who are not completely familiar with a specif ic di sci pi ine 
(the law) j is to overwrite. Be precise, be clear, be brief. 

, See Appendix 6-2 for some examples of decisions written by experienced 
hearing officers.- 

» * ' 
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APPENDIX F 
ENTITLEMENTS UNDER SECTION 309(e) 
OF THE WYOMING EDUCATION CODE 




WYOMING STATE BOARD OF EDUCATION 
RULES AND REGULATIONS GOVERNING 
ENTITLEMENTS UNDER SECTION 309(e) 
OF THE WYOMING EDUCATION CODE 



WYOMING STATE DEPARTMENT OF EDUCATION 
LYNN 0. SIMONS 
STATE SUPERINTENDENT OF PUBLIC INSTRUCTION 



March 2, 193I 
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STATE BOARD 'OF EDUCATION 
State of Wyoming 



I certify that the copy hereto attached is a true copy of 
the Wyoming State Board of Education Rules and Regulations 
Governing Entitlements Under Section 309(e) of the Wyoming 
Education Code a*d is in accordance with the Wyoming Adminis- 
trative Procedure Act (W.S, 9-4-101 through 9-4-115), W.S. 
21-14-102, and that the original' Rules are on file with the 
State Superintendent of Public Instruction. These Rules 
supersede all other Rules previously filed deai^iy *iLh this 
subject. 

Prior to adoption, these Rules were made available for 
public inspection on July 10, 198Q, and a notice of intended 
adoption was sent to the Office of the Attorney General and 
the Legislative Service Office. 

The Rules have been approved by the Governor as indi- 
cated below. • : 

The attachpd Rules are effective immediately upon filing J 
below. I 



Signed this • 2S* day of Ouy^jh 



1980. 



STATE OF WYOMING 1 

Office of the Secretary J 

Filed the **y of blM^L 

1 0 a t m&AlA 

THYRA THOMSON - * 

So c r c tnry nf Sfatft 

^aryot "state 
l^amp \ 




Donald Blakesiee, Chairman" 
State Beard of Education 



kevi ew^ andApproved by 
the Governor 
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' WYOMING 5 TATE BOARD OF EDUCATION * 
RULES AND REGULATIONS GOVERNING. ENTITLEMENTS 
UNDER SECTION 309(e) OF THE 
WYOMING EDUCATION CODE 

CHAPTER V 
GENERAL PROVISIONS 



Section 1. Authority . These rules governing the disbursement of 
Foundation Program funds for handicapped children are adopted as 
authorized by the Wyoming Administrative Procedure Act, Chapter 10.8, 
Session Laws of > Wyoming 1965 (W.S. 9-4-10.1 through 9-4-115) and Sections 
228(i), 232(e), and 285, Qhapter 111, Cession Laws of Wyoming 1969 
(W.S. 21-13-309 (e) , 21-13-305 (i) , and 21-14-102) . • As used in .these 
rules Section 308(h) refers to W.S. 21-13-308 (h)' and Section 309 (e) 
-refers to W.S. 21-13-309 (e) . • 

Section 2. Applicability . These rules and any amendments thereto 

shall govern all applications made by school districts for reim 

bursement for the education of handicapped 1 children as authorized 

by Section 232(e), Chapter 111, Session Laws of Wyoming 1969 (W.S. 

21-13-309 (e) ) , for expenditures during the school year 1969-1970 

and thereafter, and shall supersede all, rules, regulations, guidelines 

and memoranda .previously promulgated through the State Board of Education 

These rules and regulations shall be considered and complied with 

in conjunction with the policies and recommendations of the Office * . 

for Haxjj^Bpped Children. o - 

Section 3. Promulgation , Amendment or Repeal of Rules. Any amend- 
ments to,tt^e rules shall be effected as provided by Chapter 108, 
Session Laws of Wyoming lSf65 (W.S. 9-4-101 through 9-4-115,). 

Section 4. Definitions . As used in these rules: \ ^ 

* ! % 

* i " * 

a. "Agency" shaH. m£an any accredited .or appropriately 
licensed public- or private organization or religious 
institution 'that offers special education and/or 
related services for handicapped children. , 

b. "Audiologist," "educational diagnostician," "educational, 
resource, specialist," "educational resource center 
facilitator," "occupational therapist," ."physical 
therapist," "psychological technician, " "school psycholo- 
gist r " "school social worker," aijd "speech/hearing 

therapist" shall mean persons who are either prpperly 
certified* by the State Department of Education or 
are properly licensed to perform such ^erv^ices. 

c. "Department , of Education" shall mean the Wyoming State 
Department of Education. * 




t 

"Educational resource center" shall mean an organization 
comprised of properly certified personnel having educa- 
tion, experience and- expertise in resources that are 
needed to educate "handicapped children and whose primary 
function is to provide technical assistance to teachers 
m identifying, selecting, procuring and using such re- 
sources. The. staff of 'an educational resource center shall 
consist of a facilitator, educational resource specialist' 
and a secretary/materials clerk. 

"Enrollment in a 309(e) instructional program" shall' • 
. mean a minimal enrollment of 10 handicapped children 
in direct* instructional' activities. In extreme and 
unusual circumstances an exception may be authorized 
by prior written approval -of the State' Superintendent 
of Public Instruction. 

"Handicapped child" shall mean .a child or youth who, # 
as a consequence of an individual assessment conducted 
by a multidisciplinary diagnostic team comprised of 
properly certified and endorsed and/or licensed per- 
sonnel, is identified as having a mental , "physical 
or psychological handicap^*: social malad justment - 
which- impairs learning. N ' 

'"Hearing screening 'technician" shall mean -a personvwho/ 
after receiving appropriate inservice education in hearing 
screening, assists a certified school district.' apdiolo- 
gist in screening. the hearing of children. ' ' 

"Language interpretation!' shall mean the interpretation of. 
language (1) for deaf children, .(2) .during Assessment and.-" 
instruction of handicapped children as defined in these' " • 
rules and, (3) when the use of an interpreter is necessary 
to communicate with' parents of handicapped children. 

"Non-expendab'le instructional materials and equipment" 
shaHt refer to items having a useful economic life, longer < 
tharf one year] and that are used in programs for diagnosing, 
evaluating or instructing .handicapped- children. (Furiiiture 
is*knot reimbursable . ) ■ i * 

"Office for Handicapped-Children", shall mean the 
Office for Handicapped Children of- the- State Depart- 
ment of Education. «&■ 

,»,.... 
.'-'Properly certified" shall nfean persons whp, at the'" 
time of employment by the" district', 'possess or are 
eligible to receive a valid certificate from the Stafee 
Department of Education. A person newly employed . 
by a school district shall be certified within 30 
working days after the first day of active employment 




A pexfion whose certification has expired shall be 
recertified within 30 working days >af ter ^xpiration 
of the certification. . ^ , 

1. "Related educational services 1 * shall meaji services above 
and beyond the. typical services necessary to help a handi- 
capped child benefit from special and/or regular educa- * 
tion either within or outsidd of the school district, 
including tuition, transportation, room and board, 
itinerant instruction, and such developmental, corrective, and 
supportive services as speech therapy .and audiology, educa- 
tional and psychological assessment, physical and occu- 
pational therapy, social case work, psychological' cx>un- . 
seling, language interpretation hQmebound and hospital 
instruction and technical assistance for school district 
personnel in. tHe- education Tof handicapped children. - 

ra. "School, district" shall mean a public school entity as 

recognized* by Wyoming- statutes. . * ' / -\ 

* 

n. % "School year" shall mean a period of 180 calendar days 
that 'goihcide with the time that .school is ordinarily 
in session . ^ . * # 

a. "State Board" $hail mean the Wyoming State Boatd of Edu- 
cation as that Body is defined by Section 11(a) , Chapter 
; All, Session Laws of Wyoming 1969 (W. s; • 21-2-301) . 

p. "30*9 (e) teacher" "shall mean aJpers<?n properly certified 
to perform the duties for whjch 1 the teacher is hijred 
who works with- handicapped children and Staff in mpre • r - 
than one schpol and/or m6fe* than one district or a 1 
properly cettified .teacher who provides direct >instrUc- ~ * 
tion to- handicapped Children authorized by^ prior Written 
approval vof the State Superintendent Of Public Instruction*. 

q. * "Teacher aide" shall mean a person who, under , -the personal and 

continuous^ supervision of. a prdperiy certified/ special educa- ^ * 
tion teacher as defined I^ereinv assists in approved programs 
for handicapped children apEir'ov^ed by the State Department of 
Education". ' * * ' - - 

t, f 



^ CHAPTER* VI ' ' . * * ' 
. ' ■ REIMBURSEMENT? * . '.. 

. » r ■ i * *■ . .* ^ f 

i « * * J ( 

Section 1. Qualif icatioju , Reimbursements, for t/hibhT a! district may 
qualify* under Sedtion 232(e) -, Qhapter 111 / Session Laws ^of Wyoming • 
; 196,9 (W.S. 21-13-309 (ej) dnd these rules ^ad regulations shall be 
» takeft into account'ln th^^ojnputations requireg^by 'Section 234, Chapter 
x Hl# Session Laws of Wycffning 1*969 . (W*S* 2>13-3ll (a).) f "and will affect 
the district^ \totaK Foundation Program entitlement accordingly; / - 
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2. Reimbursable Salaries Under Section 309 (e) . 

To the extent that such persons work directly with 
handicapped children or their teachers in* eligible * 
services under Section 309(e), orx in a situation govern- 
ed and reimbursed by the terms of w.S. 21-13-30,8 (h) 
and related provisions., «a district applying for its 
School Foundation Program entitlement may claim the 
gross salaries and employee benefits 'o$ persoi*s*eWployed 
by the .district during the current .year ,- subject' to 
- -^he other subsections of this section. 

Salaries paid to 309(e) teachers/ audiologists , educa- 
tional diagnosticians', educational resource specialists, 
facilitators of educational resource centers, physical 
therapists, occupational therapists, psychological 
technicians , school "psychologists ,. school social workers • 
and speech/hearing therapists as defined in these' 
-rules will be reimbursed under Section 309(e), subject 
to the subjections of this section. 

In extreme and unusual circumstances the salary of a 
teacher of handicapped children may be" reimbursed under 
.Section 309(e). . Such reimbursement, however, must be ~~ 
authorized bV prior written approval of the State Super- 
..mdendent of Public Instruction or the Superintendent's 
designee. Approval shall apply only to the school year 
in- which i-t is granted. but may be- renewed using the 
procedure specif ied' in this -subsection . (All other class- 
room teachers" of handicapped -children who are reimbursed 
under -the SchooJ Foundation Program, including teachers 

, _ , avel mo re than one school 0 or community to . 
provide instruction, must be reimbursed under Section' 308 (h) . ) 

Reimbursement of salaries for personnel, identified in sub- " 
section b shall bear the same^ratio to their total contracted 
s-a^ar;ies as the time -sp/snt in performance of eligible services 
under. Section 3*09 (e) and the number of children served. 

Reimbursement also will^be alldwed for the "salary «of 
a teacher aide ^in an authorized 358 (h)' classroom unit 
in which there are enrolled* 13 or more. pupils identified 
as educable mentally retarded .or who have a mental, 
physical, psychological, or social handicap that impairs " 
learning as -defined in. the State Board of Education 
Rules and Regulations Governing Programs' and Services 
for Handicapped Children in Wyoming School Districts 
Reimbursement will, also be allowed fpr a teacher aide-- 
employed in an approved 308(h) classroom unit enrollinq 
10 ofc more children classified as trainable mentally 
retarded and for ^ teacher- aide in a 309 (e) program • " 
whose employment received the prior written approval 
of the State Superintendent of Public Instruction or 

1 .* ' ' % 



the Superintendent's designee.* To the extent that 
classroom units enroll fewer pupils than the enrollments 
stated above, but more than the unit enrollments, stated 
•in W.S. 21-13-308 (h) , reimbursement of the teacher 
aide's salary shall be prorated in a ratio equal to 
the fractional part of the enrollments which exceed 
those stated in W.S. 2irl3-308 (h) . e Teacher aides must 
perform their duties under the pers6nal and continuous 
supervision of properly certified special education . 
teachers. Teacher aides may supplement and complement 
the work of teachers but shall not function as teachers. 



f . Reimbursement will be allowed for the salary of a hearing 
. . screening technician who works under the persorial and con- 

tinuous supervision of a 'properly certified audiologist who 
is a staff member of the district which "claims reimburse- 
ment .under this subsection. No more than %e technician 
' | per audiologist mayOae reimburse^. • Reimbursement of the 

salajj^ for the technidi^ai/ shall bear the same ratio to the 

coi^tr acted salary as the time spent in 
performance of hearing>s£:reening services. 

g ft . In the' case of 309 (e) personnel employed by two or \ 
more districts, each district shall be ^reimbursed on 
the basis of the fractional part of the salary paid 
• by the district in accordance with subsection d of 
this .section. , 

* « 

h. in the case t of 309 (e) personnel employed by one. district 
which contracts with other districts for the performance 
.of services by the 309(e) personnel for those. districts, 
the employing district must deduct from the reimbursement 
that it is otherwise entitled to receive, amounts received 
from the district (s) pursuant to contract. », 

Section 3. Educational Resou rce Centers. I * 

a. A school district with an enrollment of 2,500 pupils, 
or a district serving as the administrative and/or 
fiscal agent of a consortium of school districts with ' 
enrollments totaling 2,500 pupils, may be eligible 
for an educational resource center authorized by the 
Office for Handicapped Children, when circumstances 1 
warrant, and an appropriate petition is submitted, 
$he State Superintendent of Public Instruction may 
authorize, establishment of an educational resource 
center in a district in which less than 2,500 pupils 
are enrolled. • f 
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Reimbursement may be allowed for -the salary of a facili- 
tator, educational resource specialist and a secretarv/ 
materials clerk of an authorized educational resource 
JTUhlf* ■ After September 30, 1981, all authorized educa- 
positionI S ° UrCe CSnterS * hBt be staffed with each of these 

i 

A district operating an approved educational resource - < 
center may be. reimbursed up to $600 annually per each ' , 
professional staff, member employed under 309 (e) for ." ' • 
purchase of non-expendable instructional materials and 



ve 



equipment to educate handicapped children in regiilar, 
and special instructional programs, subject to the s'ubsec 
of this section. A district which claims reimbursement 
under this subsection may not also claim reimbursement 
under Section 8, subsection a,' of this Chapter. 

All nonexpendable instructional Materials* and equipment 
purchased by school districts under the provisions of 
subsection c of this section -shall be appropriately 
catalogued and disseminated by the educational resource 
•center. . . 

A school district which' directly operates an educational 

SiJfifi? c ? nter ma * claim reimbursement for staff members 
nrL,^? !! r • t0 , traVSl within the State of Wyoming to 
provide technical assistance and other services needed and- 
specifically requested by another school district to' implfc 
its services for handicapped children. Reimbursement foT 
these services shall not exceed $706 during any fiscal" year 

5 a u d J? t " ct Wl ? ich °P era tes an educational resource center 
and shall be subject to the travel policies prescribed fSr 
state employees. 

A school district that contracts with a school district or 
a board of cooperative educational services that .operates 
an authorized educational resource center, for the use of * ■ 
instructional materials, consultation in their use and/or . 
consultation concerning curricula and instructional pro- 
cedures in the education of handicapped children, may 
claim reimbursement for the purchase of non-expendable 
instructional materials and equipment subject to the fol- 
lowing: (1) the services must be deliverecLdirectly and 
regularly to teachers of the district by -the) educational . 
resource, specialist and/or the facilitator of the educa- . 
tional resource center; (2) district reimbursement shall 
not exceed $600 annually per each of the staff positions 
authorized under the terms of this subsection. 

School districts that contract educational resource ! 
center services from boards of ■ cooperative educational 
services or other school districts shall have ownership' 
of all non-expendable instructional materials and equipment 
purchased under subsection f of this section. Such 

^ , 4 
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districts shall /r'ia^onably plan and cooperate vg.th ' 
the board of cooperative educational services or school ' 
district, in the purchase, use, dissemination and evaluation 
of non-expendable instructional materials and equipment. 

h. All non-expendable instructional materials and equipment 
purchased by school districts under -thf provisions of sub- 

• ( section f of this section shall be appropriately cata- 
. logued. Dissemination procedures shall be agreed to b*y 
the contracting parties. '* , 

i. School district "contracts -with boards of cooperative i 
educational services and other school districts which ^ 
require prior approval of the Office for Handicapped \ 
Children shall not include teacher aides funded under 

^ . Chapter VI, Section 2, subsection e- of these rules. 

Section 4. Travel Expenses . Personnel, as defined in Chapter VI, 
Section 2, subsection b "of these rules, who must travel within the' 
district to render services to handicapped children shall be* reimbursed 
for travel expenses, when personal vehicles are used, reimbursement 
shall be made at the rate established by local board policy, not 
to exceed the rate established by state law. No< mileage reimbursement • 
shall be authorized for use of school district vehicles. V 7 

Section 5. » Tuition , Room and Board and Transportation Costs . 

a * Necessary costs incurred by the school district* for 

tuition, room and board, transportation and other allowable 
• maintenance services for handicapped children who attend 
school in* another district or state, or who, attend ' 
a school operated by a non-public school located -within 
the boundaries of the referring school district, shall 
be reimbursed in accordance with the- terms of W.S., 

21-13-309 (e) . Placement of handicapped children in - 

educational facilities outside their district, however, 
shall receive the prior written, approval of an individual 
pupil's Child Study Committee (as defined by the Wyoming 
, . State Board of Education Rules and Regulations Governing 
Programs and Services for Handicapped Children in * Wyoming 
v , School Districts, Chapter XI, Section 9) operated by 

the district. Approval by a Child Study Committee 
shall not apply to out-of ^district placement made by 
court order. *"» . 

b. When it is necessary for a school district to. have a 

child evaluated or placed outside the district in order 
to provide appropriate education for the child, the 
. school district shall pay the cost" of the evaluation 
and any necessary travel, food and lodging incurred by 
the child '1 parents, guardian or surrogate -parents that 
is directly related to the child ' s - evaluation or, placement . 
Such expenditures shall be documented by original vendor 
receipts. v ' 

• • 
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c All services rendered under this section shall be con- 
tracted on forjps approved by the Department of Education. 

Section 6. Contracted Services with Other Organizations and Individuals . 

When, in the best interest of a handicapped child, the" district contracts 
educational services with another school district, a public* private 
or religious institution, or individual, inside or outside-the State 
?L n^l1 g l re t mh " rsement wil1 be made for the amount • expended rduring 
the current school year, subject to the following subsections. 1 9 

a. All individuals and organizations with whom services are 
contracted shall comply with public school district and 
btate Board of Education standards, including, where appli- 

' u 7?' certlf,lcation and licensure requirements. Districts 
, shall ensure that children "served by these contractual ar- 
rangements have all the rights and protection of the Wyominq 
Education Code of 1969 as amended, the Wyoming State 
Board of Education Rules and Regulations Governing 
Programs and Services 'for Handicapped -Children in Wyoming 
-School Districts and other applicable state, and federal 
statutes. 

b. The provisions of this section shall not be used to delay 
or avoid establishment within . the school district -of ap- 
propriate educational programs and services needed by 
handicapped children. 

I c. All school district contracts shall be signed by the 
» clerk and chairman of the board of trustees. Contracts 

with agencies shall also be signed by the clerk and 
chairman of the governing board of the agency. # 

d. When -contracting services with another school district 
or board of- cooperative educational services, the school 
district may pay a -reasonable portion of the .services 
prior to their delivery. ' " 

e. Contracts in excess of $400 must receive prior approval 
, from the Office fpr Handicapped Children. . A copy, of - 

each proposed contract must accompany the petition 
for prior approval. (This item is separate and/distinct 
trom the reimbursable!- items contained in Section 7 
of this" Chapter.) The Office for Handicapped Children 
may. disallo# claimed reimbursements for less then $400 
. under this section where -contracts for such- services ' * 
have arbitrarily been divided into multiple contracts 
• ' to avoid the required prior approval. 

f:- Wheriever possibly , 1 and .whew not in conflict with 'the 
* -.-best interest of the child, districts should contract 

services with individuals and organizations within the N - 
' State of, Wyoming. . 



g. Contracted services reimbursed uiider this section^may be 
rendered by any accredited or properly licensed public , 
private or religious institution, provided that the -sum . 
set forth in such contracts for in-statte services shall 

< not exceed the actual cost per pupil. 

h. Contracted services shall be performed only by properly 
certified and/or licensed persons as verified by the 
Office for Handicapped Children or by persons working % 
in an educational or educationally related program 
approved by the Office for Handicapped Children and 

under the direct supervision of properly certified • - 

and/or licensed personnel. 

i. . Services may be contracted from properly-licensed educational 

agencies which specialize in the education of handicapped 
children. 

> 

!• Applications for services to be contracted with a board 
of cooperative educational services shall originate from 
the district. School Foundation Program reimbursement for 
such services shall be made directly by the Department 
of Education to the district which contracts with the ' 
board of cooperative educational services. 

k. Use of Department of .Education contract forms is required 
for contracting services under ^t his section. 

Section 7. Program Evaluation ^ &nd/or Evaluation Consultation . 

Amounts expended during the current yeax by the district for .the evalu- \ 
ation of programs for handicapped children funded under the School Fotfft- 
dation Program w^ll be reimbursed an amount not to exceed the larger of 
$700 or five percent of the cost of the district 1 s programs conducted 
under Section 308(h) and Section 309(e) of the Wyoming Education > 
Code .as determined ±>y multiplying the number of the -district 1 s (308 (h) < 
classroom- units byvthe current value of the. classroom unit and adding 
to this^'product the district's actual expenditures u/der 309 (e). 

Section 8. Non-Expendable Instructional Materials and Equipment 

a. The cost of non-expendable instructional materials and 
equipment that are used in programs for evaluation*, 
diagnosis or instruction, may be reimbursed. Expendi- 
tures up to | $600 may be reimbursed during the first 
year of operation for each newly-established position. 
Positions operated longer than one year/may be reimbursed 
for expenditures up to $150 ^annually . A district which 
claims reimbursement for non-expendable materials* and 
equipment for personnel under the provisions of Chapter i \ 
Vi, Section 3, subsection c, of these rules may not - 
also claim reimbursement for non-expendable instructional 
materials and equipment for personnel undef this subsection/ 
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b. When a school district documents that a, non-expendable ' 
instructional equipment item is necessary to -provide a 
. handicapped child appropriate education and this need * 
is written into the child's individualized education 
program and the item cannot reasonably be- purchased un- 
der Chapter VI/ Section 3, subsections c and f, or under 
Chapter VI, Section 8, subsection a of these rules, the 
Office for Handicapped Children may authorize, by prior 
written approval, reimbursement for purchase of the it 
This reimbursement shall be in^ addition to the district 
, reimbursement for non-expendable instructional, equipmeri 
under Chapter VI, Section -3, subsections c and'f, or 
Chapter VI, Section 8, subsection a, o£ these rules. 

Non-expendable instructional equipment purchased under sub- 
section b of this section must be available for loan 
upon request to other school districts when not being used 
in the district which purchased the equipment. The dis- ! 
trict which borrows the equipment shall be responsible for ' 
delivery costs. 

A school district may be reimbursed up to $500, annually 
for contract of maintenance and repair of non -expendable 
instructional equipment which are authorized and pur- 
chased under these rules. ' >' m 

Section 9. Related Educational Services. 

— — — ^— ^— — ^_ __ _ ______ — M 

a. Necessary costs incurred by the school district for re- ' 
lated educational services as defined in Chapter V, 
.Section 4, subsection 1, of these rules may be reimbursed. 

p. Rel'a.ted educational Services which are obtained' front' per- ' 
-sons who are not staff members of the" school district 
which receives the services nuist be contracted using 
forms approved by the 'Department of Education: 
" - P * * 

Section 10. Services Authorized During the Summer Months. 

' ^ a. - Reimbursement will be allowed When .it is necessary to 
provide > educational diagnostic and evaluation' services 
during, the summer, to handicapped children and to chil- - 
dren whpare suspected as being handicapped. The^intent 
is to enable ^chool districts to initiate such services 
for children. who require urgent action or who reside in* 
. • school districts, which do not have sufficient diagnostic' 
personnel to.serve them during the regular school year 
This rule is not designed to provide the' entire multi- ' 
disciplinary diagnostic' process during the suntmer. 



i Reimbursement shall be subject to the following: .j 

— CD Persons who render such services shall be certi- 
• fied by the. Wyoming State Department o'f Education 
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as school psychologists/ psychological technicians 
educational diagnosticians, speech therapists. or 
audiologists, or be properly licensed to render 
such services. 

(2) Soreenii%g of preschool children may be reimbursed 
subject to the following: 

(a) Only chil.dren eligible *to enter kinder- 
garten during the month -of September 

f immediate!* following the scjreenirtg shall 
qualify for screening services. 

(b) The^children must be handicapped or sus- 
pected as being handicapped. 

(3) All services rendered Under* this subsection 
shall require prior approval from the Office* 
for Handicapped Children on- < 
contract forms approved by the Department of 
Education. » K 

Reimbursement will be allowe'd for tuition and room and 
board of handicapped children placed in out-of-district 
residential treatment, programs when their impairments 
are so extreme that theirretu^T homZ during- the summer 
would be detrimental to their ' development . Reimburse- 
ment shall be subject to the following: 

(1) 'All services rendered under this sutrsection 

require prior approval from 1 the Office x * 
for Handicapped Children on coft- . 
, tract forms approved by the Department 
of Education. 

(2) The contract must t be accompanied by documenta- 
tion from the. district child study committed 
validating that it would be detrimental to 
the child to returh'home during the summer. * 



CHAPTER VII 
APPROVAL 



'1 • ° Application and Reporting . ' 

^ Each school district which intends to provide eduCa- 
' tional services tor handicapped children that are to 
be .reimbursed according to the provisions of W.S. 21- 
•13-309 (e) and these rules shall Include the estimated 



reimbursable expenditures in" 1 the school district's 
annual general fund budget submitted to the Department 
of Education . 

b. Twenty working days after the end o% the fiscal year, 

triC 5 ShaU report to the 0ffice for Handicapped 
Children on forms prescribed by the Department of Education, 
the district's ^ctual -expenditures for programs and 

f duca tional services authorized by W.S. 21- 
13-309 (e) , and other such information as is needed 
by the Office for Handicapped Children. Adjustments 
in the district's 309(e) entitlement shall.be based 
on this report. 

c. Pupils enrolled in 309(e) programs and services shall 

be reported to the Office for Handicapped Children, * . 
on forms prescribed by the Department of Education, 
within two weeks ^following initiation' of the programs 
or services. / • • ,^ J - CU "° 

• ■ ' 

d. All districts which provide services authorized under 
Section 309(e) are required to submit each of the 
reports enumerated in the subsections of this section, 
even- if they have no entitlement under the School Founda- 
tion Program. 

Section 2. Appeal to State Superintendent . 

'a. Any apply&ig district which is dissatisfied "With a 

decision of the Office for Handicapped Children mav . 
. appeal in writing to the State Superintendent of Public 

Instruction. The State Superintendent- shall review 
" aPPef 1 a M render- a written decision within a reason-- 

. . , ' able period of time. 



The State Superintendent shall f.ix the time, manner 'and' 
place of hearing for addressing any necessary district 
appeals. , - 

, i - 

'The Stt^te Superintendent's decision shall constitute the 
final ^administrative determination (W.S. 21-2-202r(a) (v) ) 



It H £k ^ fe FjiY e 2S*£- **c*Pt as noted these 'rules and amend- ' 
ments thereto, sh^l become effective as. provided by Section 4 /chapter 
108, Session Laws of. Wyoming 1965 .(W.'S. 9-4-204)', and will govern^ 

ChaoterT iMt ^f 19 ^ 81 ^^ year and each y^ear .^erlafterS ■ 
Chapter V, Sec®iorf - subsections e and p Shall cease to be effective 
at the close of 'the 1980-81 school year-? Chap'ter VI, Section 2- 
subsection c, £hall. become effective at the beginning- of the 1981'- 
82 school year. 
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Appendix G-l 
HEARING OFFICER QUALIFICATIONS 

An effective hearing officer will possess many characteristics 
that will enable him or her to provide the leadership needed for a 
successful due process hearing In addition to personal skills, -the 
hearing officer needs a knowledge base in order to function in the 
hearing, The following criteria should be considered in selecting 
hearing officers, dnd may be used by hearing officers as a checklist' 
fcjr their, own preparations. 

A. Knowledge Base » 

A hearing officer should have a reasonable understanding 
of the following areas; 

1. Education 

a) a knowledge. of the characteristics and 
ncTeds of exceptional children; 

b) a knowledge of the programs, available to 
exceptional children; 

c) a knowledge of the definitions utilized 
for 4 the major handicapping conditions; 

, * and ^ 

<3)- an understanding of assessment tools and 
procedures. 
t° ■ ^ 

2. Due Process ^ 

a) an understanding of 'the history of the 
« development of" the right-to-education 

. movement for handicapped children; ' 

b) an understanding of the basic principles 
^ of <* u * process as outlined in the major 

• Pieces of litigation/ PL 94-142, and 
statfe statues; and J . 
'c) an understanding. of the judgmental aspects 
x involved in the due prices^ procedure. 



Knowledge Base (continued) / 

r 3. Major Concepts * \ 1 

The hearing officer should have a working knowl- 
edge of the following concepts which relate to 
educational programmer 

a; tree, appropriate public education; 

6 b) least restrictive environment; 

c) continuum of services ok cascade model; 

d) individualized education. program; 

e) .nondiscriminatory testing; - ' 

f) multidisoiplinary evaluation; and * 

g) confidentiality jaf information, 

4, Technical Knowledge * 

Ttie hearing officer should be familiar with the 
fpllowing technical information; ' 

a) the major due*procfess provisions of the 
PARC and Mills cases; 

b) Public Law 94-142; 

c) state statutes relating to due process; 
and 

d) local education agency policies and pro- 
cedures relating to due process* 

Personal Qualifications 9 

A hearing officer sfiould possess the following personal * 
qualifications : 1 f t 

!♦ Objective: able to weigh information and make a 
decision based on the evidence provided. 

2. Unbiased: not prejudiced for or against any .party 
in a hearing. 

3. Impartial: not an officer, employee or agent :of 
the local education agency in which a hearing is 
being held. 

4. No. previous involvement in the decision. 

5. Able to control hearing procedjires to complete 
the hearing process. 



Personal Qualifications '(contii^ad) ' * 

6* Sufficient tine available >td "devote 60 procedure: . 

^ * m ,*» * ¥ : > 

1. Willing to participate in a system to 'evaij^te 
persohal effeetfven£ss. „ / • * * 

Sources * / ' * ' * * - * 

-* •* V *v*' . * • . 1 

Ruhlen/ F. Merritt. Federal Administra^ve Law Judge, Retired', 
Alexandria, Virginia, - J $ * # 'wJL 

Torres,- Scottie* Special Education Jldministrative Policy ^SEAP) 
Manual, Council *ot Exceptional Children, 1976v . 
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APPENDIX 6-2 



PENNY WILLIAMS, by and through 
her father, NORMAN B. WILLIAMS, 

Petitioner ' 

"Vs 

JORDAN S.CHOOL DISTRICT, ' 
Respondent. 



HEARING EXAMINER DECISION 

Impartial Due Process 
Hearing Held 
March 9-10. 1978 

Jordan School District 

Office 
9361 South 400 East 
Sandy, Utah 



For the Petitioner: 



DENNIS V. HASLAM, 
Nelson, Hardin, Richards, 
, Leonard and Tate 
48 Post Office Place 
Salt Lake City, Utah 



For the Respondent 



Hearing Officer: 



RALPH HAWS 
Director of Special 

Programs ^ "* 
Jordan School District 

DAN S. BUS HN ELL 
LARRY WHITE 

Kirton, McConkie, Boyer 

and Boyle 
330 South Third East' 
Salt Lake City, Utah 

DONALD F. KLINE 
1579 Ellendale 
Logan, Utah 



PETITIONER'S Declaration: PENNY WILLIAMS, by and through 
her father, NORMAN B, WILLIAMS , and Counsel of Record DENNIS 
V, HASLAM, request, *'.., . that Penny be provided a sign 
language interpreter in her classes" at the Terra Linda Ele- 
mentary School in the Jordan School District. (Verbatim 
^Transcript , p. 13) 

)' 
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Jordan School District o fl interest of Penny or 

transcript,- d 16 1 lL ' (.verbatim 
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• FINDINGS -OF FACT' » 

General Findings " " 

Prior to the hearing, a determination was made by the 
Hearing Examiner .that the Jordan School District had complied 
with all aspects of the required procedural safeguards . ^Full 
disclosure requirements were piet by the exchange bf'written 
evidence and 'lists of witnesses at lenst five days prior 
to the conduct 'of the hearing. Interrogatories directed to 
tfye Petitioner (Verbatim Transcript (VT) p. 8 et. seq.)* 
further established* that all aspects of thi (^^^ired pro- 
^cedyral safeguards had been met. * ) 

Counsel for the Respondent has entered for the benefit 
of th r record a Memorandum , of Law contending no jurisdiction 
in this matter under Sec&iorr 504 of the Rehabilitation Act 
of 1973 and/or P.L. 94-142, the Education of All * Handiapped 
Children Act of 1975. Counsel for the Petitioner has entered 
for, the benefit of the records reply to the Memorandum of * ' 
Law submitted by Respondent under the date of March 3-, 1978 

at the time of -the Hearing, i.e.; March 9, 1978. H 

: • * C 

The 'Hearing Examiner did not rule\ipon these issues at 

this time on the basis that such matters should be left to 

a cburt of appropriate jurisdiction rather than become an £ 

issue in an Administrative JDue Process fiearirff, ** h , 
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Findings of Fact f rom Petitioner' s Mi messes and Exhibi ts 

The Examiner finds the following facts based on the 
testimony and exhibits presented by phe Petitioner. 

1. Penny Williams, an. 11 year old female resides 
. * at 8036 South 2^280 West fn West Jordan, Utah with 
her parents and attends the Terra Linda Elementary 
School in the Jordan School District. 
■\ *; Petitioner, PENNY WILLIAMS, has a younger female 

sibling who attends the Murray School for .the Deaf. 

f 

3. Petitioner's parents, NORMAN* B. AND KAREN WILLIAMS, 
are- deaf and/or .prof oundly hard of hearing. 

4. Petitioner, ?ENNY" WILLIAMS;, attended the Idaho • 
School for the Deaf for a* period of two (2) months. 

5. Petitioner, PENNY WILLIAMS , uses sign language as 
her normal method of communication with her family 

4 and learned sign language froln other family 

members . ' ; . 

6. Penny Williams .has a typical schedule of classes 
. 1 for ,an elementary school child except for speech 

therapy which she receives twice weekly on Monday . 
-* and Wednesday from Miss Peggy Lee Tanner. Speech 
therapy is provided for a total' of fifty (5b), 

iginut£s per week/.. * / * 

t 

7. Penny Williams uses the teleprinter machine to com- 
\ municate, with, others via phone and is reasonably 

proficient in -the use of the equipment. > f ■ ^ 

' , • . - 6-2-4 
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8* Penny Williams serins to be a very well adjusted, 
eleven (11) year old girl who responded excep- 
tionally well during direct examination and cross- 
examination, 1 

9. Penny Williams has been fitted "with hearing aids 
for both ears, complains that wearing both aids 

causes her to be "nervous 11 and frequently wears 

I 

only one of her two aids. 
It). Penny Williams is a proficient speech reader. 

(Confirmation of her lip reading--speach reading— 

ability is found in testing requested by the 

i 

Hearing Examiner. Penny was given the Utley Lip 
Reading lest by Patty Gailey and Sosan Merril, 
Jordan Sdhool District Audiologist, on March 14/ 4 
1978. Results of this examination are entered into 
the recor«d by the Examiner, March 21, 1978. .Prior 
agreement >to further examination for the benefit 
'of the record was secured from Counsel of Record 
for both tltie Petitioner and the Respondent on- - 
March 10, 1978.) ^ 
11. Testing of lip reading ability was conducted on j 
March 14, ly8 using r the Utley Lip Reading test. 
, [She responded correctly to 28 sentences QUt of 31 

when a voiceless presentation was made and to 29 

I * * A 

out of 31 s6i*itenccs when a voiced presentation Was 

i 

madeT Penny demonstrated a 90% "score for voiceless 



\ 



presentation and 947o score under voiced presen- 
tation. Lip reading skill* for both presentations 
was excellent. , 
12L Penny Williams hearing loss, confirmed, by tests 

administered February 28, 1978 and March U, 1978 
- indicate a bilateral profound hearing loss through 
1000 Hz and nb response at equipment limits for 
2000 Hz through 8000 Hz. % Penny is aware "of speech 
sounds,^ although not necessarily able to understand 
spondee words, at 85 decibles unaided and at*35, 
decibles when wearing a single aid—the left. 
13. Social adjustment of the subject is excellent and 

there was no evidence presented to suggest that the 
subject had any serious emotional problems beyond 
the normal frustrations of children of the same 
age and circumstance, 
14.. Penny Williams has average to above average intel- 
ligence based on standardized tests for the deaf 
and non-verbal portions of 'Revised Wechler Scale " 
of Intelligence for Children. Tests administered 
.November 21, 1971 (Leiter International Performance 
Scale, 1948 Revision) by M. A. Nielson, Ph.D., 
indicate 'an I.Q. of 120. Tests administered March 
m 14, 1978 by David G. Weight , Ph.D. (Leiter Inter- 
national Performance Scale and Block Design Sub- 
scale of the -Revisfed Weschler Intelligence Scale- 
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for Children)* indicate an I.Q.* ot 8 7 and 100 - 
respectively. (It shbuld be noted th&t testing 
conditions and circumstances frequency cause vari 
ation in I.Q, test .results . ' Observation of the 
subject during the examination and cross -examin- 

atiQn strongly suggest that the results ot the 

/ * 

test administered by M. A. Niel&on, Ph.D. in 1971 
more nearly reflect' Penny 1 s intellectual -ability,) 



Findings of Fact from Respondent's Witnesses' and JSghib i t s 
The^ Examiner finds the following facts based on the ' 
testimony and exhibits presented by the Respondent: 

1.. That the Jordan School District identified, assessed, 
( .and placed Penny Williams in the sixth grade of the 
Terra Linda_.Elementary School and developed an 
* * Individual Educational Program in accordance^with " 
%% Utah State Board hf Education , Rules and Regulations 
for Programs for t he Handicapped . Adopted July 1, 
1974> (revised 12-19-75), the AmmendecTAnnual 
" Program Plan for FY 1978 Under P.L. 94-142, Part B 
Education for All Handicapped Children Act . Submitted 
, July 7, -1977 to the Bureau of Education 1 ^ or the 
Handicapped, U.S. Office of Education, and specifi- 
cally under Section 612 (4) and appropriate sub- 
- .. sections of* P.L. '94-142, ah extension and amendment 
• of P.L. 93-380/ I 
2. That in the development of the Individual Educational 
Plan for\Penny Williams, alternative placements 'were 
considered. • . 

That Penny Williams is currently functioning attove 
the composite average of her grade level, and academic . 
.placement was based on expensive teacher observations 
and s tandaxdiz-ed test: data. ' " * 
That both the strengths and weakness of the sub>ect 
were taken into "consideration in the development of 
'the Individual Educational • Program.* 



3. 



.4. 
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That Che subject, Penny Williams, is functioning very 
adequately socially,, emotionally, and in the ai^as 
.of adaptive behavior. * 

That the subject, Penny Williams, has many s speech 
problems related to her profound hearings loss . . 
That t\e speech therapy currently b^ing provided is 
inadequate in relation to the speech problems 
evident in the subject's speech. • 

That in the absence^ of amplification (use of properly 

fitted hearing ,ai N d(s) there is a high probability 

v 

that Che petitioner, Penny Williams , Rearing will 
deteriorate over time. 9 

That suitable, proper or "appropriate 11 placement 
was determined on the basis of standardized test 
data, extensive teacher observation, achievement 
test data, and speech and audiometric test data. * 
That an "Individual Educational Program (IEP) was 
developed and an Individual Implementation Prografn - 
(IIP) was. developed in behalf of .•Petitioner , Penny, 
. Williams . \ - 

That the Jordan ^School District placed the getitioner 
Penny Williamsr^in a regular * classroom consiscent 
with the mandate/in P,L. 94-142 of "least restric- 
tive environment" consistent with the needs of Che 
individual . « ^ \ 

That 'optional placement of the Petitioner , Penny 
Williams, "in a more restrictive environment-- the 



Murray School for the Deaf—where sign language 
interpreters and sign language is used as„ the 
principal, method of communication -was left with the 
♦parents. 

y - 

That the parents 'refused this option as suitable or 
appropriate. 



.f 




G-2-10 



V 



10'J 

> 



^ , DECISION AND ORDER 



The Hearing Examiner has reviewed the reports submit Led 

in evidence and heard t-he testimony and statements of the 

witnesses presented *by both the Petitioner and Respondent. 

As a result of this examination he finds no evidence that 

the Respondent, JORDAN SCHOOL DISTRICT/ or the employees 

thereof have acted in an arbitrary, capricious , ~or discrim- 

inatory manner. 

The principal finding of the, Hearing Examiner sustains 

i 

the declaration and plea of the Respondent, JORDAN SCHOOL 

DISTRICT. Further, it is the Heating Examiner 1 s finding' 

that a sign, language iryterpreter for the Petitioner, PENNY 

WILLIAMS, would tend to iYihibit rather than enhance her 

ability to adapt to and function effectively within a 

* 

society o£ non-hearing impaired individuals at this tim<*. 
Rationale - '* • 

The* rationale for tftis finding is based upon, but not 
limited to, the fact that profoundly h'a'rd of hearing 'indivi- 
duals frequently abandon thje use of amplification in the 
abs.ence of a mo tivation, to continue its use. Providing a 
sign language interpreter- for the 'Pe t'itioner , PENNY WILLIAMS, 
at this, time would indeed rcmoye the motivation she hafi 
for using the^amplif ication made possible through her 
hearing aid(s). Further, to abandon the consistent use 

of amplification Creates .the very high probability 
» • # * 

(substantiated by the testimony of Mr, Rex Scott, VT, p. 102) 
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that the Petitioner's hearing would in all probability 
deteriorate over time. Moreover, evideace entered for 
the benefit of the record at the request of' the Hearing 

• Examiner, with. the concurrence of -Counsel of Record for 
both parties, shows that the Petitioner 's *sound awareness 
level drops from 35 & (decibles) when aidedCy amplifica-, 
tion to 85 dB or greater , the .absence of amplification. 

J Petitioner's potential ability to learn to discriminate 
between and among, sounds , not only for better understanding 
of speech but essential to 'improvement of speech, in the 

absence of consistent use of amplification is seriouslv 

• • • * ' ' • \ 
impaired. > > \ 

» • * 

With the full realization that this is an important 

period of Petitioner's life -in terms of her. ability to 

. acquire academic knowledge and skills--an ability that' has 

not been seriously impaired according po the evidence and- 

testimony pres-ented during the hearing--it is also .an .im- 

portant period for Teaming sound discrimination as an 

1 

integral part of adequate speech and preservation of^such 
residual hearing as may be present. *' •> J 

% It is the Hearing Examiner's finding that it is in the 
Petitioner's best interest .to*\ontinue to function in' the 
"least restrictive environment" which in this case is 8 a 
regular classroom . of non-hearing impaired peers and without 
the r assistance of a sign language interpreter. 

The preponderance of the evidence sustains the conclu- 
sion .that the Petitioner, PENNY WILLIAMS* is . in an appropriate, 

G-2-12 % - 
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suitable, and proper educational placement that is consie- 
tent not only with her' academic needs but also her neqd to 
continue to function effectively in a non-hearing impaired 
society- - 

. A secondary finding of the Hearing Examiner' in this 
matter is that the Respondent, JORDAN SCHOpL DISTRICT, is 
in non - compliance/ with' the ' Rules and Regulations £ QT Pro - 
grams for the Handicapped (Exhibit 15, Appendix B, p. 1 9). 
^ e Rules anci Regulations ^fo r Programs for the ' 
' Handicapped state: * ' 

C. When handicapped services &re provided fe 
- by itinerant teachers; the minimyra Lime ^ 
sblould be 1/2 hour per. contact with pupil. 

Uncontested testimony (VT.-p. 39 and p. 79) indicates 

.that speech therapy is provided by- the itinerant .speech 

teacher tnice weekly for twenty (20) to twenty-five (25) 

minutes rather than the prescribed thirty (30) minutes per 

contact with the pupil. Further, the Hearing Examiner finds 

that ths Respondent, JORDAN SCHOOL DISTRICT, . is not, in 

light of the multiple sound substitutions, omissions, and 

distortions in Petitioner's speech, providing suitable or 

appropriate education and training irv, the area of sound 

discrimination training and/or speech therapy. \ 

Unfortunately, Petitioner's prayer in this matter did 

not seek, relief .from the non-compliance with the State 

Board of Education ^Rules and* Regulations tor Programs for 

the Handicapped (op.cit.). It is, therefore, not 1 within the 

purview of the Hearing Examiner to provide such relief. 

i 

\ 
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It is within the purview of" the Hearing Examiner, tibwcver, 
/ * 

* to advise the State Superintendent^ Pt^>lic Instruction of 
this non-compliance on the part of* the JORDAN SCHdOL DISXfUCT 

, and to strongly recommend that the State Board of Educa- 
tion provide relief through appropriate administrative 
avenues available to them. Further, the Hearing Examiner 
will recommend : 

(1) That the JORDAN SCHOOL DISTRICT provide 
compensatory time to the extent feasible; 

(2) That the JORDAN SCHOOL DISTRICT increase 
the frequency of speech therapy to npt 
less than three (3) days per week for a 
minimum of 1/2 hour per contact with the 
Petitioner; 

(3) ' That the JORDAN SCHOOL DISTRICT amend the 

Individual Education Program for Petitioner, 

PENNY WILLIAMS, stating realistic long term 

and short term goals as a basis for assess- 
* t 

ing the effectiveness of the program offered.^ • 

By copy of this decision of the Hearing Examiner the 

State Superintendent of Public Instruction shall be so 

advised.' 

k This decision and order shall be binding on all " 
parties to this hearing and 'shall be implemented without 
delay. • , » 
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Either p^rty involved in this matter may appeal this, 
decision* to* the State Board of Education for adminisjtrar 
tiye ; review. Either' party involved in 'this matter may y 
further .appeal, this decision to* a' v court, of appropriate • 
jurisdiction. v • * 



Date; 



Donald F. Kline, Fh" U. 
Hearing Examiner 



G-2-15 



I ft re: Case # 079-002 



FINDINGS OF FACT, CONCLUSIONS 
AND DECISION 



This matter came on for open hearing on October 12, 1979. 

Petitioner, , was not v present, but was represented by his\ 

parents • who-were assisted by David C. Heartman,\ 

Director of the Cerebral Palsy Center. Respondent Denver Public Schools 
♦ * 

was represented by, Theodore White, Director of Special Education. 
Testimony anc| documentary evidence were received, additional documentary • 
evidence as requested by the Hearing, Officer was received on 0ctober*17, 
1979* and the Hearing Officer purs(&wt to assent of the-parties visited s 
Sabin Elementary School on October 25', 1979. Based upon the testimony 
and documentary^ eyidence received and considered, and' the visitation, 
the Hearing Officer hereby makes the following findings of facts, conclusions 



and decision. 



JURISDICTION Alt) ISSUES 



• Upon, stipulation of the Arties, the Hearing Officer finds' 
that h| has proper jurisdiction over the subject matter and the parties 
pursuant to Public Law 93-380 as amended by Public Law 94-142, the 
Colorado Rules For the Administration of the Handicapped jChildren's 
Educational Act, and Sectiorv.504 of the Rehabilitation Act of 1973. 



It has been stipulated that js a handicapped <ihild tinder 

, the appropriate definitions in said laws. The issue for determination 
is the appropriate placement of 4 in a program of special 

education. Respondent Denver Public Schools assets that its program 
for mentally retarded and seriously handicapped at Sabin Elementary 
• School is a free appropriate public education which is provided at 
public expense under public supervi sion and direction without charge, 
meets the standards of the 'state educational agency 'and is provided 
in conformity with an individualized education program which meets 
the requirements of law under Public Lavf^4-142. Petitioner 

asserts that the individual education program is unspecific, 
that recreation H&s not been programmed and that the -educational program 
offered is notMn the least- restrictive environment as required by law. 
Each of thq.se assertions- of the Petitioner shall be discussed by the r 
Hearing Officer. . 

FACTS 

is a six-year-old, severely mentally retarded, 

hypotonic cerebral palsied hydrocephalic and visually impaired individual. 

He attended the SEED program at Sewell Rehabilitation Center and enroled 

in the. United Cerebral Palsy Center in September of 1976. / was 

placed at Sabin ^Elementary School of the Denver Public School^ in Septembe 

of 1978 and has continued ttiere to this date. 

In January of 1978, the Denver Public Schools passed Resolution' 

2010..which commenced a process 0 to expand direct services to those 

» 

handicapped individual? who were n^t being served by the Denver Public 
Schools at the time. In February of 1978, the Denver Public Schools by 
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Resolution 2016 established a panel to advise the School Board concerning 
, school-age children presently in comm'unity-centered board programs who 
may be eligible for direct services within the public school system. 
Parents with children below the age of five (5) were apparently 4 not^ 

* 

included in Resolution 2016's application. In August, of 1978, Dr. James 

1 

, O'Ha'ra sent a letter to and erroneously advised 

"them that the process of educational staffings had begun and that 

was to be included in that process. This letter was retracted 
by a letter of August 25, 1978, acknowledging the error'and advising 

' • that was eligible to attend the public school 

program starting. August 30*, 1978,. and that should he continue to ajttend 
the Cerebral Palsy Center School, there would ,be no financial support 
given to that center fr6m the Denver Public Schools. On October 17, 
1978, wrqte to thfc public schools expressing a desire to 

appeal the decision concerning placement. Simultaneously, Dr, Mary E. 
Franza, Instructional Consul tant-for the Denver Public Schools, wrote to 

advising them of their righjt to appeal. Numerous 
communications occurred thereafter, and several conferences were held 
culminating in* a decision by the Board of Education on April 17, 1979, 
approving the recommendation of the 2016 committee. Subsequent appeal 
to the State Department of Education was attempted by and 
the matter was finally referrted back to an impartial hearing held on 
October 12, 1979, Tfi£ Hearing Officer finds that although there existed 

a one-year delay from the time of initial request by K for 

% , t 

appeal and the time of imperial hearing, the*delay was not a willful 
or malicious design of the Denver Public Schools. The delay was 
occasioned by 'chaftge in policy and procedures attempting to implement 
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Resolution 2010 of the Denver, Board of Education to expand direct; ' 
. sercyices to those handicapped individuals not :? being served. The Hearing 

Officer finds that the Denver Public Schools responded in timely fashion 
, to all comnunications from^ ^ , and that the frustration 

°f in affecting a timely appeal was considerable, 

but unpreventable. All procedural defects which may have occurred we.re 
Jtfajj££d-by at the impartial hearing on October 12, 

^1979, and a decision on the merits was requested! by both parties. The 
-Denver Public Schools is reminded of the timelines required by Public * 

Law 94-142, and such a' delay as was occasioned in this case cannot again 

occur. 

DISCUSSION 

\ 1. The individualized education program. (Hereafter termed IEP). 
The Petitioner^ asserts tt^t the IEP'is incomplete, ancfby 
reference refers the Hearing Officer to the Petitioner's Exhibits "3" 
and "4" for comparison purposes. Thfe Hearing Officer finds that a staffing 
occurred October 9, 1978, at which * , and representatives 

of the Denver Public Schools and United Cerebral Palsy Center were present. 
An IEP containing program recommendations, assessment summary, annual 
goals and short-term objectives was drafted at that time. See Respondent's 
Exhibits "AA", "BB\ and "EE". A Review of program occurred December 11, 
1978, (Respondent's Exhibit "EE" and "FF") and a review of program occurred 
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finds that the IEP and subsequent reviews cpmply with tiie requirements of ' 
'Section 121a. 346 of the Rules and Regulations promulgated August 23, 1977, 
by the Department of Health, Education and Welfare, Office of Education, 
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concerning Education of Handicapped Children and Implementation of Part?" 
B of the Education of the Handicapped Act, hereafter referred to as .the '• 
Federal Rules and Regulations. Specifically, the. IEP includes a statement 
of the child's present levels of educational performance, annual goals 
including short-term instructional objectives, specific special education 
and related services to be provided to the' child, the extent to which 
the child will be able to participate in regular programs, projected 
times for initiation of services and anticipated duration of the services, 
and appropriate objective criteria and evaluation procedures and schedules 
for determining\n at least an annual basis whether the short-term . 
instructional objectives are being achieved. As will be noted hereafter,, 
the IEP is deficient in content in regard to the extent of participation 
in^regular education programs (least restrictive environment) and ., 
recreation shall be considered later in the decision. The Hearing Officer 
specifically finds that the burden of 'proof ■ upon, the Denver Public 
Schools has been met and that with the exception as. noted above, the 
Petitioner's assertion in this regard is without merit. 
2. Recreation. 

The Hearing Off/cer finds that free appropriate public education 
means special education and related services. Related services has been 
defined in, the Federal Rules and Regulations in Section 121a. 13(a) 
to be supportive services as are required to assist a handicapped child 

to bene fit from sp ecial education, and inc1ude_s j^^atioru In-sub— — - — 

paragraph (9) of, said section, recreation is further defined to include 
assessment of leisure function; therapeutic , recreation services, recreation 
programs in the schools andcommunity agencies and leisure education. 
The Hearing Officer has received testimony from Mr. White that although 



recreation has not been included in the IEP to date, the Denver^Pub] ic 
Schools would consider recreation if appropriate. /testified 
that sh^ considered recreation such as the water activities to \e a form 
of physical therapy. The Hearing Officer finds that the Denver Rublic 
Schools have specifically considered the physical therapy needs o| - 
and have structured a program to meet those needs adequately. 
From the evidence before him, the Hearing Officer cannot find thavt 
recreation is required ;^ a s^sSst to benefit from the fecial 

education program, and therefore, cannot find that the related service 

of recreation need be provided under the concept of "free appropriate 

f 

public education." V • / : 

3. Least restrictive environmerit. ^ / 

The Denver Public Sch6ols asserts that had been 

placed in the least restrictive environment by virtue of placement in 
Sabin Elementary School, a school having "classes for both handicapped 
and nonhandicapped individuals. ^ ' for the Petitioner asserts 

that least restrictive environment includes contact with nonhandicapped 
children, field trips into the public sector, lunch with nonhandicapped 
children, and in general, a greater opportunity to intermix with the 
nonhandicapped population. The Federal Rulers and Regulations in 
Section 121a. 550 (b) state in part that each public agency shall insure: 
(1) That to. the maximum extent appropriate, handicapped children, 



including children in public or private institutions or other care 

faculties, are educated with- children who are not handicapped. It is f H 

-. 

the finding of the Hearing Officer that the legal requirement of least 9 
restrictive environment is not satisfied by merely placement of the 
handicapped child in a school which also educates nonhandicapped children 
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The environment referred ti" in thfe law necessitates a 'specific 

investigation' on a case-by-base balsis as to whether or not the program 

.^being provided establishes the requirement of maximum extent of contact 

with childrerkwho are not handicapped if appropriate. Respondent's-; 

Exhibit "BB" tfbich states tjh^t leasf restrictive environment is "to be 

determined and \rranged as appropriate" is not satisfactory in regard 

to the extent of participation, in regular education programs {least* 

^ \ ' • 

restrictive environment) for T /' v -.^'Mr. White .testified that the 

; . 1 ^ 

Denver Public Schools recognizes its obligation to have children learn 
with 'other children of theiAages who are nonhandicapped and that in 
^fact, the junior and senior hjm school handicapped students have been 
transferred from Sabin Element^ School to accomplish a greater interaction 
with nonhandicapped children. Tfte classroom teacher, Rosemary Volpe, 

testified that during the last two \2) months, the only contact her class 9 

' 1 ' 

had with nonhandicapped children bccurred approximately once every two (2) 
weeks during recess. Further, Msl Volpe testified that the. amount of 
interaction with nonhandicapped children ^s determined by her'and has not 
been a priority in consideration of other learning activities. The Hearing 



Officer observed that the physical plant ajt Sabin Elementary School 
for the Handicapped is located in oniT"vftrfg of the school, and that the 
children who are handicapped erfter and. exit because of the architectural 
accessibility at the end of that wing away from the classes for nonhandicapped. 
The Hearing Officer specifically finds that some interaction with nonhandicapped 
students is appropriate for and that is not being 

educated in the least restrictive environment by mere placement at Sabin 
Elementary School. * 9 • • 
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CONCLUSION AND DECISION 

The Hearing Officer specifically determines that the IEP of 

the Denver Public Schools for is sufficient at law and that 

the lack of a recreation program is not an unlawful deficiency since it - 

is not required to meet the needs of the. Petitioner. The Hearing Officer 

further concludes that the program of . , . does not meet the 

requirement at law of least restrictive environment. In view of the ^ ' 

fact that tjs presently placed at Sal>in Elementary School, ^ 

it is the decision of the Hearing Officer that the Denver Public Schools 

develop a written program at Sabin Elementary School for v/hich 

would include regular interaction with nonhandicapped children either 

at the school or in the community. In the event said program is not 

developed within sixty (60) days of the date of this decision, the * 

HeaAoc^ Officer specifically f incJs*that the Denver Public Schools will 

.not have met the requirement of law pertaining to least restrictive 

environment as contained in the Federal Rules and 'Regulations. The J . - 

specific nature of said program shall 6e left to the discretion of ,thfe 

educators and may include activities such as regular interaction during 

class time, recess*,; kinch, school assemblies, or other appropriate places. 

* * 

DAfED this , / ^ day, of /l^&tA^mA^ , 1979. . ' 




-By- 
Steven L. Zimme 
Hearing Officer 
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^^^V- ' " Pre-Hearing Conference. . " ■ 

^^riference provides the. hearing officer with important 
tools foi^nlj^^fehearing^n a timely manner, with a minimum amount 

Introduced at the time of the hearing. Chapter XI, 
§5(h)(9) incorp}|^^ r 'Ru1'e 16 of the Wyoming Code of Civil Procedures as 
a part of the WyoSjjji Rules bv reference." (See Appendix E.) 

In conducting the pre-hearing conference it is- important that the hearing 
officer refrain. from discussing the merits of the case. The hearing officer 
should not offer advice to either party. % The pre-hearing conference must ' 
be held in the presence of the principle parties concerned. Discussion with . 

either party separately could result in an ex parte (on ,one part; on one 

i 

side) relationship. 

In conducting the • pV-e-hearing Conference, the hearing officer 

may want to havea verbatim' recording of the proceedings. * In the absence 

! / , - •' ' * y 

of.a verbatim-recording, the hearing officer must keep complete and accurate 

* 4 

•notes in order to provide a record and to avoid any subsequent misunderstanding. 

Immediately after the "pre-hearing conference, the hearing officer should 
make the conference a Matter of record. by writing all parties concerned. In 
following Rule 16 of the Wyoming Code of Civil Procedures the hearing officer 
has the obligation to make an order (a written document) reciting the action 

-taken at the conference. The hearing officer's order recites: * V 

1. The amendments allowed to the* pleadings; 

2. any agreements made by the partie«rasv-to the matter 
considered; 0 * ^ 

3. the issues to be disposed 0 f at the hearing which were not 
disposed of by agreements or admissions of the parties 
involved: • 

Rule 16 states further: ' 

* / 

^ . \ . and such order when entered t&r benefit of 

the record) controls the subsequent course of the 
' . action, unless modified at th£ trial (hearing)* to 
prevent manifest injustice. 
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Whvlethe time, place, and other physical arrangements for the 

hearing should have been settle prior to the pre-hearing conference, 

the hearing officer is well advised to restate these detailsM'n the v 

correspondence to all parties concerned. % 

By the tjme a disagreement between the school and the parents 
' * * * * ^ 

reaches the stage of a due .process 'hearing .'the issue's to be resolved 

are usually bitterly contested. ' While this is not always the case, 

1 * ( 

.the pre-hearing conference provides the hearing officer with a much better, 
understanding of the problem(s):" Frequently, the pre-hearing conference, 
even though the merits of the case are np_t discussed, is the first time 

issues hate been clearly drawn "^nd the "ground rules" set. This de- 

/ 

line.ation of the issue(.s) and setting the ground rules may be enough to 
bring about a settlement between the parties involved. 

A sample of a pre-hearing order is found below. It should be' noted 
that this order was* taken from anofher statr where the rules, of -civil pro- 
cedure had not been incorporated into the state's rules and regulations 
governing the services to besprovi^to handicapped children in the schools 
It is, therefore,' not as complete as one that would be drafted by a hearing 
officer in Wyoming, • 

\ 
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HEARING .OFFICER 
Logan, Utah 84321 



V 



TO THE GRANITE SCHOOL DISTRICT A vfY^ 

SALT LAKE. COUNTY,' STATE OF' UTAH- s'' • \^ 



, , by and through his 

'parents, 

and Counsel of Record, MR. JOHN E.B. 
MYERS 

^ PETITIONERS* 
_ vs _ 

GRANITE SCHOOL DISTRICT, Counsel of 
Record, MR. BYRON FISHER 

RESPONDENT 




HEARING EXAMINER'S 
PRE-HEARING ORDER 



On Wednesday, 29 April, 1981 Hearing Examiner held a pre-hea,ring conference 
with counsel of record for^ Petitioner and Respondent. The letter from C<jjun^l 
of Record for Petitioner, MR, JOHN E.B. MYERS, under the date of 24 April, 
>98l articulating the issues which he proposed for the forthcoming hearing 
on 7"*May, T981 , served as an agenda for 'thfe pre-hearing conference. A copy % 

of the letter containing Hearing Examiner's pencil notation made during the 

* v % • 

pre-hearing .conference will be entered for benefit of the record at the forth- 

coming hearinft — * 

As »a result of the pre-hearing conference Hearing Examiner ruled that 

the- following, issues, and no others, will, be lieard at the hearing scheduled 

for 7 May , 1981. The issues to be heard are: . . 

i 

1. Have circumstances surrounding the placement of subject 

changed sufficiently to justify a modification 
* or change in Hearing Examiner's Decision and Order of 5 January, 
1981? 
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Hearing .Examiner's Pre-Hearing Orjfcr 
In Re: 
Page 2 of 6 -pages 

2. *Is the appropriate educational* placement of subject, 

, a year round, twenty-four hour residential placement?' 

3. , Would removal of .subject, , !, from his authorized 
. ^ temporary placement at the School be 

v injuries *to .him? 

Hearing Examinee's rationale for, dismissal of issues proposed by 
Petitioner's Coimsel of Record under the Dat£ of 24 April,, 1981 . 

. issue identified a N s 1 in document referenced above: 

Respondent's Counsel of Record in^^ted a willingness 

4 

to stipulate that subjeet, - • - , was physically 

J • * present at th^ ^ ' '-School on 24 March, . 

1981 when - i served their 94-142 corhplaint 

on the Granite School District. % 
Issue identified as 5 2 jn document .referenced^ above: 
- ' ' 4 Subject ' *|was and is a£ the ,v , 

!?chool by prior agreement between \ 
and the Granite School District. * ipresent 
* educational placement was approved by Hearing Examiner 
as a temporary placement pending the availability of 
"beds aQd space" at' the iTreatment 
and Education Center , . (See correspondence between 

Joyce C. Barnes, Director of Special Education, and Hearing 

* . Examiner under the dates of 28 January, 198 Hind 4 February, 

1981, respectively- Both documents will be entered ai exhibits 

* . for benefit of the record byjjjearing Examiner at the forth- 

coming hearing. ) / 



i 



Hearing Examiner's Pre-Hea v ring Order 
In Re: 

Page, 3 of 6 pages 



Issue identified as -3' in document referenced above: 

Subject's ". . .educational p-lacemenk within the meaning of 

the Education for All Handicapped Children Act from and after 

his first enrollment at * Scho61 . . \ " has a 

to* V 

clearly established history and is tradeable in the verbatim, 
transcript of the hearing held op 1&-16 December, 1980 and s'ub 
* sequent documents, all of which frill be entered for benefit 
of the record at the forthcoming hearing. 

Issue identified as 4 in document referenced above: 

Hearing Examiner has ruled that this issue shall be heard 
at, the forthcoming hearing. 

Issue identified as 5 in document referenced above: 

The question of whether or not the Granite School District 
has a twenty-four hour residential placement that is appro- 
priate to « Ineeds .is clearly evident in Hearing 
Examiner's Decision and Ordev of 5- January, 1981 by ordering 

placement at < *.or similar residential' facility. 

*• t * 

If the question is intended to establish that a twenty-four 
hour -residential facility is available and 'operating under 
thedirect aegis of the Granite School District the answer 
is in the ne^tive. However', nhe Education for All Hand]- 
.capped Children Act and the rules and regulations promolgoted 
^ thereunder cl earl^estab'l ish that if the local education , 
agency 'does not have appropriate educational programs .dnd/oK 
facilities avail adroit is obligated to contract for 



appropriate educational programs and- related services in the 
least restrictive environment. Respondent, Granite School * 



In Re*. >- 

Page 4 of 6 j^ges ' 



District,, has made every effort to carry out this mandate 
and has established a clear and convincing history of this 
effort in the case of subject, ' • (See Hearing 

Examiner's Decision and Order of 5 JanuSV^, 1981 and ?orres- 
pondence between Granite School District and Hearing Examiner ^ 
referenced under Issue identified as 3 above.) 
Issue Identified as 6 in document referenced above": 

See Hearing»Examiner f s Decision and Order of 5 January, 
1981 indicating that .should not be placed in a 

closed institution. Hearing Examiner views the- ^ i 
{School as more restrictive than lor other residen- 

tial facilities where the public schools are used for educa- 
tional purposes. ^ * , 
Issue* identified as 7 in document referenced above: 
' Hearing fxaminer views this .issue as a repetition of issue 4. 
Hearing Examiner has,- therefore, combined' issues 4 and 7 and ruled 
that this issue shall be heard at the fotthcoming-hearing. 
Issue identified as 8 in document referenced above: 

Hearing Examiner has instructed Counsel of Record for both 
Petitioner and Respondent to issue Memoranda of Law regarding 
'this issue. There is no need to put on eVi'dence or hear 
testimony related to this issue since Hearing Examinee has 
previously ordered that subject, . , shall be 

placed in a twenty-four hour residential facility at no cost 
to subject^or his parents. Memoranda of Law are nowjre- 
quested in light of case law and rulings that have come down 
from other Due Process Hearing's and Courts throughout the 
country that should be helpful to Hearing Examiner in arriving 



.Hearing Examiner's Pre-Hearing Order 
In Re: 

page 5 of 6 pages 

\ 

V 

O 

afa decision and order related to this, issue set for hearing 
on 7. May, 1981. Counsel for both Petitioner and Respondent 
shall submit Memoranda of Law on this issue within ten (10) 
working days subsequent to the forthcoming hearing. 
Issue identified as .9 in document referenced above: 

Hearing Examiner is of the opinion that due to thd time 
between subject's current placement at the 1 , 

i School and the original Decision and Order of 5 
January 1981, the matter is worthy of consideration at 
the forthcoming hearing. 1 
Hearing Examiner enunciated at the pre-hearing conference that he had 
no inclination to change or modify his order i-ssued under the date af 5 January, 
1981 without ample, reason.' Furthers Hearing Examiner has determined that this 
is not a new hearing. Rather, it is an extension of the hearing 'held 15-16 
December, 1981. When viewed as an extension, Hearing ^Examiner is of the opinion 
that Petitioner has assumed a substantial burden of proof and 'must put on -evidence 
and testimony tg establi sb-the need and justi f i.ca*ti on for Hearing Examiner -' 
to amend, or otherwise change, his Decision and Order of 5 Janaury, 1981 which - 
was unanimously upheld by 'a State level review panel thereby exhausting the 
•administrative remedies available under .the Education for All Handicapped Children 
'Act making it possible for Petitioner to carry the matter directly to a court 

of appropriate jurisdiction. As noted in Hearing Examiner's response to Petitioner' 

f 

Motion for Disqualification on 23 April, 1981, "Hearing Examiner's agreement • 
to hear the^ matter now pending comes solely as a result of -Respondent' s request 
that a hearing be held thereby suggesting justification that new evidence and 
new testimony are (now) appropriate." 

It should be noted that Hearing Examiner will ensure entry for benefit 
' of the Record Petitioner's Motion for Disqualification as^well as Hearing Examiner's 
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Hearing Examiner will also enter for benefit of the Record the verbatim 
* * 

transcript of the hearing held 15-16 December, 1980 together with all evidentiary 
materials contained therein. ■ ■ ■ ' ' 



ORDERED this 30th Day of April, 1981 
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Challenges to Impartiality Of Heaping Officer 

It is unlikely that a challenge of the hearing officer will be 
made on the basis of his/her qualifications. Given the safeguards 
in Wyoming's Administrative Procedures Act, which is incorporated - 
in the W yoming' State Board of Education Rules and Regulations Govern- 
ing Programs and Services for Handicapped Children in Wyoming's School 
Districts (Wyoming Rules) and the methods uspri.in the seTectTon nf 
Hearing Officers. 

The problem of impartiality may be another matter. Hearing - 
officers have disqualified themselves on the basis of a personal friend- 
ship with the district's special education director during college years. 
Others have disqualified themselves because of their close working 
relationships with another district in the same area of the state. Some 
have disqualified themselves on the basis of their bias toward a school's 
program. There are any number of reasons why a hearing officer might 
elect to disqualify him/herself . £ 

The Education for All Handicapped Children Act requires that 
due process hearing officers must be impartial (20 IJ.S.C. & 1415; 
34 CFR, part 300). If the due process hearing were a "court" procedure 
rather than'an "quasi-legal" process designed to insure full' partici- 
patory decision making of the parent(s) of a handicapped child, the 
Rules of Civil Procedure, State Supreme Court cases, or the Code of 
Judicial Conduct might apply. However, there "are no rules concerning 
disqualification which pertain where the impartiality of a hearing 
officer has been questioned. 

, While the Rules of Civil Procedure, State Supreme Court cases or 
the Code of Judicial Conduct might provide some gaTdance to a hearing 
officer called upon to make a decision regarding his/her impartiality, • ' 
honesty. and good judgment are the otYly guidelines that can be- offered 
at the present %ime. * 

* • 

When a formal motion has been filed with a hearing officer seeking 
his/her disqualification, it is important to remember that a response is 
required and both the motion for disqualification and the hearing* officer's 
response must be made a matter of record. , If a proposed hearing officer 
elects not to hear the case at the Outset and prior to the hearing itself, 
there is no issue. If a proposed hearing officer accepts the case and a 
motion for disqualification is filed after that time, the hearing officer 
must insure a complete and accurate record of both the motion and his/her 
♦response to it. / * 

A formal motion for disqualification of a hearing officer and the 
hearing officer's response is found on the following pages. * 
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, John E.B. Myers 

LEGAL CENTER FOR THE HANDICAPFED 
Attorneys ' for Petitioners 
455 East 400 South, Suite 300 
Salt Lake City, Utah 54111 
Telephone: (801) 363-1347 




'is*)' 



IN THE GRANITE SCHOOL DISTRICT 
SALT LAKE COUNTY, STATE OF UTAH 




, and 
ion behalf of 
their son, y , 



MDTION FOR DISQUALIFICATION 
OF HEARING OFFICER , 



Petitioners , 



vs 



GRANITE SCHOOL DISTRICT^ 

Respondent. 



' 7 * 

COME NOW' the- Petitioners, by and through their attorney undersigned, 
and move the Hearing Officer to disqualify himself from sitting as Hearing 
Officer in the forthcoming due process hearing to be held on behalf of -the V 
minor child, This motion is supported by a Memorandum of 

Points and 'Authorities and by the affidavits of Dr. , and 



Mrs. 



v * 



DATED this _ day of 



1981. 



Respectfully submitted, 
LEGAL CENTER FOR THE HANDICAPPED 




John E.B. Myers 

LEGAL CENTER FOR THE HANDICAPPED 
Attorneys for Petitioner's 
455 East 400 South, Suite 300 
Salt Lake City,, Utah 1 ". 84111 
Telephone: (801) 363V 1347 



IN THE . SCHOOL DISTRICT 

SALT LAKE COUNTY, STATE OF UTAH 



, and 
, on behalf of 

their son, 



Petitioners, MEMORANDUM OF POINTS AND 

AUTHORITIES ' 



.vs 

•SCHOOL DISTRICT, 

Respondent , 



During the month of December, 1980, a due process hearing on * 
behalf of the minor child, « , was held in the Granite School 

District, The Hearing officer was . The hearing was held ■ 

on December • , 1980, and the Hearing Officer's decision was dated 
January , 1981. ' 

In the four months which have elapsed since the December, 1980 '• 
hearing, a great deal has occurred. In particular, the parties have reached 
- 211 inpass concerning the educational placement of . Because that 

inpass could not be resolved informally, a due process hearing has been re- 
quested by Dr. and Mrs. . ' By letter dated April 3, 1981, 
District requested that ' serve as Hearing' Officer for' the ' 



.forthcoming hearing. ■ 

. • r . 
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me united States has adopted Canqn ^ ^s the standard by 4 • 

\ * 

which to determing whether a federal judge should 'disqualify frimself. 
(28 U.S.C. §455.') In interp|eting\the federal rule the Tenth Circuit 
• Court of Appeals, the federal appeals cpurt with jurisdiction over, . 
Utah, stated that \ 

.28 U.S.C. §455 provides that a 
judge should disqualify himself ' 
• t ' . in 4 any proceeding in which his 

impartiality "might reasonably 
be questioned." Hence, appear- 
ance of impartiality is virtually 
as important as the fact of 
-*« impartiality.' (Webbe v. McGhie 

Land Title Co. , 549 F.2d 1358, 
1361 (10th Cir. 1977). 

In Rice v. McKenzie, 581 F.2dlll4, 1116 (4th Cir. 1978), the Court 

stated that 

* 

The question is not whether the ^ ' 
judge is impartial in fact. It* 
, is simply' whether another, not \ 
-knowing whether or not the judg£ H 
is actually impartial , might 
; reasonably question his imparti- 

ality on the basis of all the 
^circumstances ... . [I]f* 
\* there is a reasonable factual . 
basis for doubting the judged 
impartiality, he should disqualify 
* himself and let another judge 
1 preside over the case v (emphasis 
is original .) ^ s 

The foregoing authorities provide amp.le* support for Petitioners 

^Motion to Disqualify. While it may well y be the .case that is 

in fact impartial and unbiased, his deep involvement in the former 

due process hearing and the content of his Decision and Order raise at * 

least "a reasonable, factual basis for doubting the {Hearing Officer's] 

impartiality-" That being the case, he should disqualify himself.. 



While .the rule may not be applicable in. the strict sense 
of the word to present proceeding, it clearly iUustrates the policy 
of the law in Utah. The affidavits filed wtththe Motion For - / 
Disqualification expressly state the belief that ' ' . has" a 

< • 

bias^against the personally and about the appropriate outcome 

of the proceeding. That being so, it is appropriate for him to 

disqualify himself as the Hearing Officer. 

Further support for this argument may be found in a Utah 

Supreme Court case interpreting Rule 63. In Anderson v, Anderson , 

368 P. 2d 264, 265 (Utah 1962), the Court stated ; 

If the rule means anything ajt all; 
it means what is plainly stated to 
the effect that the judge against 
whonr the affidavit of bias and 
prejudice [is filed] thereafter 
cannot proceed to hear the issue ' 
• himself.. Our only conclusion is 

that any order of Judgment based \ 
on evidence thereafter taken by ; 
him would be ineffective against 
the affiant. 

;5 » ^In sum, the policy of Utah law militates in favor of the 

determination that should. disVial ify himself.. 

The American Bar Association Cqde of Judicial Conduct governs 

the condh^t of judges throughout the United States. Canon 3,C. states: 

•(1) A judge should disqualify himself 
in a, proceeding in* which his imparti- 
ality might reasonably be questioned / , - 
including' but not limited to instances 
where: 

(a)^he has a personal bias or K 
prejudice concerning a party, 
or personal knowledge of ' • 
disputed evidentiary facts 
}' * concerning ti^e proceeding. 

\^ f * 1 ' (emphasis added) . 
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■At page 10.it 'is stated: 

Continued residence in the home - 
of his parents, Dr. and Mrs. 

, would be detrimental to 
' providing .a free appropriate ^ 
•education in the least restrictive « 
environment consistent with 
, 4 Subject's educational needs. 

Based upon, written Decision, Petitioners argue 

that it would be impossible for him to be impartial when listening to 

and evaluating their testimony. His express opinion that they have 

"contributed significantly" to their son's handicap speaks p-lainly of 

his opinions of t)r. and Mrs. . Whether his opinion be correct or_ 

-*? * * 

not is not the issue. The important consideration is that he has come 

to certain conclusions which wouTd as a matter of course color his 

\ * $ 

decision-makiflkfif he were to sit as Hearing Officer at \the forthcoming 

\ ' * - ■ 

hearing. 

0 

The "Education for All Handicapped Children Act required that 
due process hearing officers must be impartial. (20 U.S.C. §1415; 
45 C.F.R. §§121a.506, 121a. 507. ) In the event a proposed hearing officer 
is not impartial voluntary^disqualification is irv order. While there 
are no rujes concerning disqualification which pertain specifically to 
the instant case, principles evolved in the courts are instructive. 

Rule" 63(b) of- tfl^Jtah Rules of Civil Procedure states: 



Whenever a party to any action or 
proceeding, civil -or criminal , or 
his attorney shall make and file 
an affidavft that the judge before 
whom such action or proceeding js 
to be tried'^or heard has a bias 
or prejudice, eith&r agaipst such 
party or his attorney pr in favor 
of any opposite party to the suit, 
such judge shall proceed no* further 
therein, except to cajl in an&ther 
judge to hear and determine the" 
matter. . 



f 



or a similar setting is. Since the issue of placement will lie 
at the very heart of the 'hearing and since . decided that, 
issue at the prior hearing, it win not be possible for him to approach 
the upcoming hearing with the neutrality required' of an impartial 
Hearing Officer. Even if he were able to overcome his prior opinions 
and determinations to his personal satisfaction, his acting as Hearing 
Officer would carry with it at least the appearance of partiality. 
At the very least, his impartiality might reasonably be questioned. 
B. The ^Parties. 



Without intending the least disrespect for 
Petitioners suggest that he has formed certain epinions regarding 
their parenting abilities and the home environment which they provide 
for . These opinions are reflect in his D^pision. At page 4 it 
is stated: , 

Hearing Examiner finds that the 
stressful relationship that exists 
between parents and child has * 
contributed significantly to 
subject's handicapping conditions; 
, « Hearing Examiner also finds that 

. the lack of consistency in 
discipline imposed, family "rules", ^ 
and 4 rigid standards and expectations- 
on the part of the parents all , 
contribute to his present problems. 

At page 5 it is stated: - • 

Hearing Examiner finds that con- 
tinued confrontations in the 
home environment wilj mitigate 
against his becoming an indepen- 
dent self-sustaining adult capable 
of making socially acceptable 

\ decisions. Further, Hearing 

Examiner finds that a continuation 

v in his present home environment 
will contribute to deterioration 
of his acad§mic progress. 
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The issues for decision at the upcoming hearing have not 

yet been clarified with finality. Suffice it to say/ for purposes of 

% 

this argument, that' the hearing will not be a continuation or extension 
oft the prior hearing. While much of the same ground will of necessity 
be covered, .many of the issues will be different. For example, new 
evidence wjjl be adduced concerning 's clinical and academic 

progress since the prior hearing. Further evidence will be presented 
regarding the differences between ' School and other potential 

educational placements. Importantly, Petitioners intend to put on 
efidence which will explore some of the ground covered during the prior 
heading. This must be done, in order to reach a proper decision concerni 



*s placement. ' 



In order for the Hearing Office^ at the forthcoming hearing 
to render a fair and impartial decision, it is absolutely necessary that 
he or she approach. the case without the burden of preconceived opinions 
. about the iss.ues or the panfes. Petitioners respectfully submit that 

(proposed hearing officer) has such opinions regarding both the issues 

\ - 

and the parties.^ (See attached affidavits.) 
H. The Issues . 

Having listened to a great deal of evidende relating to 
issues which will be in some instances very similar or identical to 
those discussed at the upcoming hearing, it will not be possible for 

! 

to approach the evidence with an open and jneutral mind. 
This is no disparagement of his integrity, but rather a*n observation 
of human nature- Having heard the evidence before him, he reached 
a decision which he reduced to a written Decision and Order. He has 
decided that is not an appropriate placement, and that 
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ARTEC or a similar Setting 1s. Since the Issue of placement wm He 
at the very heart of . the Rearing and since decided that Issue at 
the prior hearing, 1 thrill not be possible for him to approach the upcoming 

♦ 

hearing with the neutrality required of an Impartial Hearing Officer. Even 
if he were able- to overcome his prior opinions and determinations to his 
personail satisfaction, his acting as Hearing Officer would carry with 
1t the appearance of partiality. At the very least, his Impartiality 
might reasonably be questioned. 
B. The Parties* 

, Petitioners 



Wlthdut Intending the least disrespect for 
suggest that he has formed certain opinions regarding their parenting 



abilities and the home envlornment which they provide for 
opinions are reflected 1n his Declslott. At page 4 1t 1s stated: 



These 



finis 



Hearing Examiner finds that the stressful 
relationship that exists between parents and 
child has contributed ^significantly to subject's 
handicapping condition,. Hearing Examiner also 
finds that the lack of \cons1stency 1rT discipline 
Imposed, faintly "rules";, and rigid standards 
and expectations on the pgrt of the parents 
all contribute 'to his present problems. 



Afc-page 5 1t 1s stated: 



Hearing Examiner finds that continued confrontations 
1n the home environment win mitigate against his \. 
becoming an Independent self-sustaining adult 
capable of making" socially acceptable' decisions. 
Further, Hearing Examiner finds that a continuation 
1n his present home environment win contribute 
to deterioration of his academic progress. * 



* At page 10 1t 1s statM: 



Continued residence 1n the home/of his parents, 
would be detrimental to providing a- free 
appropriate education 1n the least restrictive 
environment consistent with Subject's need*. - 



9 

ERIC 



G-4-9 



2 



Of 



*3 



Based on written Decision, Petitioners argue that 

It would be Impossible for him to be Impartial when listening to and 
evaluating their, testimony. His express opinion' that they have "con- ' 
rlbuted significantly" to their son's handicap speaks plainly of his 
opinions of . whether his opinion, be correct or not 

1s not the Issue. The Important consideration 1s. that he has come to 
certain conclusions which would as a matter of course color his * 
decision-making if he were to stt^as Hearing Officer" at the forthcoming 
hearing. 

I The Education For All Handicapped Children Act- r&qulres that 
due process hearing officers must be Impartial. (20 U.S.C. § 1415- 
45 C.F. R. §§ 121a. 506, 121a. 507.) lathe event a ijupusea neariiji 
officer is not impartial, voluntary disqualification 1s in order? 
While there are no rijjes concerning disqualification which pertain 
specifically to the instant case, principles evolved 1n the counts 
are instructive. 

Ruje 63(b) of the Utah Rules of Civil Procedure state: 

Whenever a party to any action or proceeding, civil or 
criminal, or his attorney sha]l make and file an 
y affidavit that the judge before whom such action 

f or proceeding 1s to be tried or heard hers a bias or 
prejudice, either against such' party 6r-h1s aitorney 
or in favor of any opposite party to the suit, such 
judge shall proceed np further therein, except' to 
call 1n another judge to hear and determine the matter." 

While the rule may not be applicable 1n the strict sense of the 

word to the present proceeding, 1t clearly illustrates the policy of the i 

law in Utah. The affidavits filed along with the Motion For Disqualification 

expressly state the belief that has a bias against the per- ( 

s,onally and about the appropriate outcome of the proceeding. That being 

so, It 1s appropriate for him to disqualify himself as the Hearing Officer. 

.Further support for this argument may be found in a Utah Supreme Court 
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case Interpreting Rule 63. In Anderson v. Anderson . 368 P. 2d 264, 265 
(Utah 1962), the Court stated 

' J f the rule means anything at all, 1t means what 
• 1s plainly stated to the effect that the judge 
against whom the affidavit of bias and prejudice 
(1s filed) thereafter cannot proceed to hear the 
issue himself. Our only conclusion 1s that any 
order of judgment based on evidence thereafter 
taken by him would be Ineffective against the 
affiant. . x . 

In sum, the policy of Utah law militates 1n favor of the deter- 
«m1nat1on that " should disqualify himself. 

The American Bar Association Code of Judicial Conduct governs the 

conduct of .judges* throughout the United States. Canon 3,C. states: ' 

(I) A judge should disqualify himself 1n a proceeding 
1n which his Impartiality might reasonably be questioned , 
Including but not limited to Instances where: 

9 t 

(a) he has a personal bias or prejudice 
concerning a party, or personal knowledge 
of disputed evidentiary facts concerning . 
the proceeding, (emphasis' added) - 

The United States has adopted Canon 3 as the standard by which - 
to determine whether a federal judge should disqualify himself. (28 U.S.C. 
S455). In Interpreting the federal rule, the Tenth Circuit ^Court of • 
Appeals, the federal appeals court with jurisdiction . over Utah, stated 
that ' 

28 U.S.C.. 8455 provides that a judge should dis- , 
•qualify himself 1n any proceeding 1n which his 
Impartiality "might reasonably be questioned." 
Hence, appearance of Impartiality 1s virtually 
as Important as the fact of Impartiality. ( Hebbe 
v. HcGhle Land Title Co .. 549 F.2d 1358, 1381 
(10th Cir 1977). 

In Rice v. McKenzie , 581 F.2dlll'4,1116 (4th Cir. 1978), the Court-stated 

that ... 

The question 1s not whether the judge 1s Impartial 
1n fact. Ft is simply whether another, not knowing 
Whether or not the judge 1s actually Impartial, mjght 
reasonably question his Impartiality on the basis 



^ of all the circumstances. . . . (I)f there is 
a reasonable factual basis for doubtinqNthe 
Judge's impartiality , he should dlsquaTTfy 
himself and let another judge preside over the case, 
(emphasis in original.) 

The -foregoing authorities provide ample support for Petitioners 

Motion to Disqualify. While it may well be the case that is in 

fact impartial and unbiased, his deep involvement in the former due process 

\ 

hearing and the content of his Decision and Order raise at least "a. 
reasonable factual basis for doubting the (Hearing Officer's) impartiality."- 
That being the case he should disqualify himself. 

' DATED this ^ day of , 1981. 

Respectfully submitted, 
, , LEGAL CENTER FOR THE HANDICAPPED 



John E. B. Myers 
Attorney for Petitioners 



this opinion upon" 's remarks at the December, 1980 hearing. 

It is my opinion that is biased against the School 

and would not be able' to render an impartiaf decision as to whether 
or not my son should be placed at that school. 

5. It is my Opinion that has formed certain- 

conclusions about my parenting abilities and about my involvement, if 
any, in the etiology* of my son's handicap. I base this opinion upon the 
written statements of ^ in his Decision and Order dated January , 

1981. It is my opinion'that is biased against me and that - 

that bias would render it impossible for him to evaluate my testimony 
with impartiality. 

Dated this day of Apri 1 , 1981. ' 



Subscribed and sworn to before me this day of 

April" , 1981.- * 




County 



My ccnnrLssion , expires : 
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ANDREW FRANCE, by and through his parents 
Or. and Mrs. ^ and Counsel of 

Record,^ Mr. John,E.B. Myers 

PETITIONERS 
-vs- 

SCHOOL DISTRICT, Mr., Byron Fisher, 
Counsel of Record 

RESPONDENT 



MOTION FOR DISQUALIFICATION 



OH ,*j^nu<uj 



HEARING EXAMINER'S RESPONSE 



Hearing Examiner in the above referenced matter has examined the motion by 
Counsel for Petftioner to disqualify himself in the forthcoming hearing to be held 
on behalf of the .minor child . , 

Having agairi reviewed the verbatim* transcript 6f thfe hearing on behalf s& 
v held December 1980, Hearing Examine^ finds ample evidence 

* 1n the testimony presented at hearing to justify the conclusions of facts, decision, 
- and orderrendered under the <jate of January 5, 1981. 

Hearing Examiner also notes that not infrequently do parties aggrieved as 
a result of such hearing attribute the result to tfie bias or prejudice of the Hearing 
K Examiner. Further,' Hearing Examiner finds ample 'evidence and testimony to establish 
that Dr. and Mrs.^ ' placed subject, v , first 1n a foster* home 

« * 

t i 

and subsequently 1n the- School of their own free will and volition, 

'recognizing a ''. . .stressful relationship (did) exist 'between the parent' and child... 
The affidavits appended to Counsel's motion for disqualification of Hearing Examiner 

are, therefore, tdtally unconvincing. * 

I 

Further ,.-the motion for disqualification argues; that, ". . . the hearing 
jrlll.nbt be a continuation or extension of. the prior hearing." At the same time, 
nt 1s clear tha,t the central Issue Is one of placement of subject, 

* ■ ♦ 

f 
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V, HEARING EXAMINER'S RESPONSE 

^ Page 2 . 

Hearing Examiner finds, therefore, no justification to put on evidence or 
the taking of additional testimony^ order to reach a proper^ decision concerning 

' placement. Hearing Examiner finds, however, that new evidence and new 
testimony may be appropriately received at the forthcoming hearing because of the 
time Between the original decision and order and the date established for the forth- 
coming- hearing. To try again the same issues would violate the legal principle 
of res* judicata. The decision and order of Jartriary , 1981 is binding on all 
parties concerned. Additionally, the decision and order of January , 1981 was 
'unanimously upheld by a State level review panel. Relief from the decision of 
January , 1981 may be°found in a court of appropriate jurisdiction \i provided * i 
by P.L. 94-142. . • ' . v 

Any hearing regarding the placement of ■ must be based on new 

evidence and testimony and therefore can only be construed as an extension or con- - 
.tinuation. Hearing Examiner's agreement to hear the matter now pending comes- solely 
as a result of RESPONDENT'S request that a hearing be held thereby suggesting" justi-. 
fication that new evidence and new testimony are appropriate. 

Hearing examiner will call for a pre-hearing conference with Counsel for both 
Petitioner and Respondent prior to the forthcoming hearing in order to clarify 
all issues to be heard. 

Motion for disqualification of hearing officer is hereby denied. * 



Dated j^his 23rd day of April, 1 



981 



Hearing Officer 



r 
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WYOMING RULES Ofr CIVIL PROCEDURE 



Chapter XI, Section 5(h)(9)' reads as follows: 

(9) in the discretion of the State Board of Education or 
*\ its desi gnee, and upon request of either parent or guardian or 
\ local school district officials, a prehearing conference shall 
• f \ be held pursuant to scope and procedure outlined in Rule 16 
\ ] of the Wyoming Rules af Civil Procedure. However, in no event 
*. will such prehearing conference be held later than five (5) 
days prior to the hearing. All references in Rule 16 to the* 

Court 11 shall be deemed to ref er to the ''State Board of Ed- 
ucation or its designee. V Further, all reference to the "Trial" 
in Rule 16 shall be deemed to refer to "hearing." 

. •• • ■ 

Experienced due process hearing officers strongly recommend that a 

< 

pre-conference hearing be held. All parties (petitioner and/or petitioner's 

v' ft * t ' 

consel and respondent and/or respondent's counsel) should be prdsggitr. The 
purposes of the pre-hearing conference are detaifecf in Rule 16 of the 

Wyomin^ v Code of Citfil Procedures, ' # * • 

* ' 

Rule 16. Pretrial Procedure; Formulating Issues. (Note: Chapter" XI; " 
§ 5(h)(9) of the Wyoming Rules reference above state ttikt "Trial" in 
Rule 16 shall be deemed to refer to "hearing"" an^ "Court", shall* be deemed 
to refer to the "State Board of Education or its designee". The words to ! 
be substituted in Rule 16 artf'j^dluded in the^ quoted material below and-stfF 
out in pare'ntheses ( ) . 

Rule 16 would read as fpllows: s 

Rule 16. Pretrial (prehearing) Procedures; Formulaing Issues, 

In any action, the court (State Board of Education or its 
designee) may in its discretion, and upon request of any u - 
party shall, direct the attorneys for the parties to appear 
before it for a conference to consider * %m , . 

(1) The simplification of the issues; 2 » - * ** 

(2) The necessity or desirability of amendments tb the 
pleadings; , < 

(3) The possibility of obtaining admissions of fact and 
' of .documents which will avpid',unrfecessary proof; 

(4) The limitation of the number of expert witnesses*;* 
C5) Xhe advisability of a* preliminary reference of 

issues to a master for findings to bemused as evidenc'e 1 
when the trial is to be by^jury;*^ ' 
(6) Such other matters as may,aid in the disposition of 
the action. * 



The court (State Board of Education or its designee) shall make 
an order which recites the action taken at the conference, the 
amendments allowed to the pleadings, and the agreements made, 
by the parties as to any of the matters considered, and which 
limits the issues for trial to those not disposed. of by admission 
or agreements of counsel; and such order when entered controls 
the subsequent course of the action, unless modified at- the 
# trial (hearing) to prevent manifest injustice. The court (State 
Board of Education or its designee) in .its discretion may establish " ' 
by rule a pre-trial (prer-hearing) calendar on which actions may. 
be placed for consideration as above provided and may either con- 
fine the calendar to jury actions or to non-jury actions or extend 
it to all actions. -v. 

\ 

It should be noted here that references to jury actions appear to 
apply to civil court procedures only. The State Board or its designee 
(a qualified due process, hearing officer selected' from a Roster of qualified 
hearing officers maintained in the Office of the State Board of* Education) . * 
w}ll hear all of the matters to be considered at, the 'due process hearing. 

It is also important to note that.aU attempts to resolve the problem , 
must first be made through mediation. Mediation of issues by the parties 
most directly involved in the conflict , that is, parents, teachers, child - 
study, team, is the, most acceptable solution ^for all concerned,- Only afte/ .-' 
resolution of the problems at this level becomes impossible should the issue(s) 
be 'referred to third. party mediation or to a due process hearing. * . 
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JURISDICTION OF DUE PROCESS HEARING OFFICERS 
•I 

Hearing officers always face the problems of knowing those issues 
over which they have jurisdiction. Is it thin the jurisdiction of 'a 
due process hearing officer* to award damages? If in the course of 
conducting ^a-due process hearing he/she comes upon issues that have not 

» t r 

been specified in a petitioner's prayer, can he rule on these issues? 
Can a due process hearing officer, us.e the> hearing as a platform to enable 
a school district to accomplish some oeecBp reform to benefit handicapped 
children? Remembering that P,^. 94-142 is designed not only to guarantee 
a free appropriate public education, nondiscriminatory evaluation, 
procedural due process, and parental participatory decision making 
but also as a vehicle fo^ the schools to, ensure that handicapped students 
receive individualized educational programs and related services, what 
are thermits of 'the hearing officer? 



f 'Current law ol) the subject is found in the landmark precedent setting 
ises such i% PARC,? Mills, and LeBanks vy^&pears. Other litigation, 

r a y < % "** - ~ • 

'while Timitecl^by th&fafcts i'n\tf>lved in a particular case, . also shed some 
light on th,e question of jurisdiction. Loughran v, /landers (See at 

► 4 

* 3 EHLR 55T:161 et stfq. )* held that alleged cause for monetary damages 
would be contrary to both the history ajid.the purpose of the Education 

for All Handicapped Children Act of 1975 and c jts statutory predecessors, 

f 

One of the^uru^tions of th6 Act inter alia is to provide parents/ 
guardians .of a handicapped child the opportunity to participate in the 

' . \ 

educational decision making^process. A guarantee of tftis right of 
participatory decision making regarding a handicapped child is the impartial 
due process hearings whereby a parent/guardian may Challenge: (1) the 
identification, (2) the evaluation, and/or (3) the placement of a 

• • -212 
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handicapped child (20 U. S.C. §1415). % Specifically, after a. complaint 

regarding a^child's identification, evaluation or placement is made, the 

state must provide the parent/guardian with an impartial due pfocqss 

•hearing on these issues (20 U.S.C.Sl415(e) (2) . This is a limited grant 

of jurisdiction, however, since it authorizes review only of claims 

alleging (1) errors in the identification, (2) errors in the evaluation, 

(3) errors in the placement, (4) denial of the Act's numerous procedural 

safeguards (20 U.S.C.§1415(e)(2); see also Stuart v. Nappi , F. Supp. 1235 

D. Conn. 1978). 

^Jhe legislative history of*P.L. 94-142 and its statutory predecessors 
share a common trait; namely, ". . . each is devoid of 1 even the slightest 
suggestion that Congress intended for it to. serve as a -vehicle through 
which to initiate a private cause of action for damages" (Loughnan v. 
Flanders, see at EHLR 551:163). , 

; Absent specific authority in a State's Annual Program Plan for 
implementation of Part B of the Act or rules anil regulations promol gated 
und^r state statutes that grants a hearing officer jurisdiction beyond 
that conveyed in 20 U.S<C.§1415 to rule on issues other than those noted 
above would clearly breach the jurisdiction granted a due process hearing 
officer. 

If a hearing officer comes upon issues that have not been specified 
in petitioner's prayer, to rule onsuch issues is clearly* beyond the 
scope of the hearing and should be avoided.. Eveft though the school 
administrator may privately des.ire assistance in solving a specific 
problem, enabling him/her to- better provide for the handicapped, a 
decision on issues not specified in petitioner's prayer not only violates 
his/her authority but in all probability will infringe upon the prerogatives 
of the school board. • 



One method of resolving the use of the due process hearing as an 
enabling procedure while at the same time protecting the integrity of 
the hearing officer may be found in orte of the sample decisions in \^ 
^Appendix F. Reference is.made to a , case involving a deaf-blind child 
who sought weekly transportation from his home to a state operated 
residential schooV. While petitioner was concerned about transportation 
without cost , to parents, the school's administrator -was privately concerned 
about the^afety of the transportation being provided on a contract 
basis with a private operator. In this case petitioner's prayer was 
granted base<Fon the evidence and testimony presented. The child's 
IEP called for weekly visits to his home. The matter of safety o^ the 
services provided on a contract basis was clearly brought out dufing 
the course of the hearing. The hearing officer discussed this issue 
in his findings but did not make a decision or issue an order on this issue . 
Rather, he called it to the attention of the State Board of Education, - 
under whose aegis the school operated, and strongly suggested that the 
State Board of Education provide a remedy. 

t 

Hearing officers are admonished, however, to use this technique 
with eautibn. It is a two-edged sword that should not be unsheathed by the 
inexperienced. ^ 

While answers to the questions proposed at the* beginning of this 

^ discussion are provided atfove, the reader is reminded fhat these questions 

\ 

are only illustrative. There is no substitute for good judgment, experience, 
and'an abundant exercise 1 of caution. 
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APPENDIX J 



WYOMING EDUCATION CODE, 19B9 AS AMENDED 

/ 

Duties of the Board of Trustees • 




^Wyoming Education Code,/ 1969 As Amended 
'Duties of the Board of Trustees 



(xiii) Consider every petition presented to the 
board and subscribed by at least five (5) citizens 
of the school district and take some action on 
such petition within thirty (30) days after it is 
received; provided, that no action shall be re- 
quired if the precise question presented by the 
petition has been confrfdefred ancj acted upon by 
the board of trustees at any meeting held within 
the current fiscal year; .(W.C. 21-3-110 § xiji) 



•Note: This section of the Wyoming Education Code has sometimes been ' 
used by parents who feel that school personnel have not given their 

, point(s) of vjew due consideration in the identification, evaluation, 
and^placement of handicapped- children in; programs that are suited to 

-tTte needs of the child(ren) and/or in the least restrictive environment, 
Intervention by the Board of Trustees has sometimes brought about 
a solution to the disputed issue(s) without the need for due process ~ 
hearings. 
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